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PREFACE. 

JL HE reputation and conduct of Grea|: 
Men, who have filled high fituations in the 
State, muft always be interefting to the 
Nation. The Memoirs of fuch perfons 
pSip never be too frequently read and 
fludied. Nor can any injury happen, where 
Truth only is the guide of the Writer. 

Of thefe Anecdotes, the Editor begs 
leave to fay, that he is not confcious. of 
having advanced a (ingle untruth ; that 
yery few of them have been printed before ; 
that it has been his wifh and care to 
avoid whatever is to be found in other 
books, except in two or three inftances, 
^here he has been under the hecefsity of 
conne<5ling the fa6ts. 

There is no impropriety in the publica- 
tion; becaufe every part of it relates to 
2 public 
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public men, and to public meafures. It is 
hot lefs juftice to the great chara6ters 
themfelves, than it is to the Public, to 
fcommunicate them.. A faftidibus fecrefy 
of meafures and motives, in matters of 
public cpflcern^ wlien the events and their 
confequences have totally ceafed, Lprd 
Bacon denominates a fupprefsion oT truth^ 
Jiiftory and character. 

The Appendix cohftfts of Papers; fome 
of which are orignal, others are explana- 
tory of paflages in tjhi9 Work, ancl all of 
them are now fo extren>ely . fcarce, that 
it would be very difficulty if not impofsibjej, 
to procure them* 

LondoHp 
Novmbgr 1 6/ 1797. 



CONTENTS, 



( 209 .) -3 

chapter xiy. 

Late earl of mansfield, 

(lord chief justice.) 

A Character fuppofed t& be written 'by Sir John 
Willes. Anfiver to ity afcribed to Lord 
Mansfield. Several Particulars concerning 
Lord Mansfield, ffis Partiality tft all Trials 
for Libels. The Declaratory Act of the 
Laxv of Libels made to correct his Doctrine. 
His Defign to take the Opinion of the twelve 
Judges upon it. His Defign in the Houfe 
of Lords on the fame Subject fruftrated by 
Lord Camden. Lord^ Mansfield makes a 
third Attack on the Rights of Juries^ by 
reviving the Star-Chamber Mode of profe^ 
eating Libels^ by Attachment. Mr. Dun- 
ning' sfirjl Splendour. Remarkable Cafe , of^ 
a poor Womanj and fpirited Conduct of Sir 
Fletcher Norton upon it. Mr. Vaughan'^ 
Attempt to corrupt the Duke of Grafton^ 
with the Duke's Affidavit and Papers^ and 
Lord Mansfield's Opinion. Heads of a 
Jingular Trial concerning the Sale ef Places. 
Vol. I* P letters 
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Letters on the fame Subject. Extraordinary 
l^egodation in the Year 1778, concerning 
the Appointment of Lord Chief Jujiice of 
the Court of Common Pleas. Cafe at Surrei/ 

Afsize. Lord Mansfield's Speech on the 
SXuty of Four and an Half per Cent, on the 
Produce of Grenada. Lord Mansfield's 
Conduct on iJie Hu^ion concerning Literary 
Property^ His Ambition to be thougfu a 
Mcecejias. Patronizes Sir J. Dalrymple and 
Mr. LiruL His Ambition to be thought a 
Statefman. Speech againfi fufpending Power. 
Xyeclares Great Britain has paffed the Ru- 
bicon. Bon Mot on the Howes. Lord 
Sandwich's Remark on the Hozves. Lord 
Mansfield's two Iq/i Charges to Juries in 
Trials for Libels on Mr. Pitt. 

X HIS great man's character has been.vari- 
oufly reprefented ; and probably the com- 
plexion of it will continue doubtful fdr ever. 
There was a chara6i:er of him fo early as 
the year 174(S; written, as it was very ge- 
nerally believed, by Sir John Willes, who 
was Lord Chief Juftice of the Conroion 
Pleas, It was printed in the Broadbottora 

Journal ; 
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Journal ; but as that is now very fcarce, 
the reader may expedt to fee an extraft 
#from it here. 

OLD ENGLAND ; OR THE BROAf)]^OTTOM 
JOURNAL^ DEC. 27, 1746. 

*' I fhould be forry to fee a Scotcliman 
upon an Englifti bench of juftice for feveral 
reafons, which I hope may occur to the 
wifdom of tl^e great in, power, before fuch 
judges are appointed ; as it may not be very 

proper for me to mention them An 

Engliftiman ought not ,to be put under the 
donfiinion of a Scot* 

" I remember an old friend of mine ufed 
to tell me of a termagant Scot, as Shake- 
fpeaf phrafes it, that domineered at the 
bar of one of our courts of juftice, in the 
reign of one of our Kings, who was fecond 
of his name : probably Charles or 0am€s the 
Second, for it is natural to believe the plaid 
might meet with encouragement here in 
thefe reigns. . This Scot emerged from his 
native wealds, rocky caverns, and mountain- 
ous heights, pretty early in life, to Jiiieer 
P 2 over 
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over a Scotch education, with a little Eng-' 
lifh erudition, and undoubtedly for prefer- 
ment too. He brought along with him. the , 
fame principles of goviernment and loyalty, 
as his country and family were remarkable , 
for, and what his brother carried over to 
Rome, like apples to Alcinous, or coals to 
Newcaftlc. One would think fuch an op- 
portunity might hav^ had fome ^ntle 
influence on the rugged nature of our emi- 
grant, his pauper pride, and native info- 
lence ; but it happened otherwife ; for the 
Scot could not alter his nature ; and fo, in 
the midft of all the learning of our courts, ^ 
he continued ftill a very Scot. 

** Full of the tatterdemanion honour of 
the man of quality, forfooth ! of his own 
countiy, he ufcd to infult the Englilh fuitors 
in harangues of virulence and abufe. He 
had no pacfuafion in his manner, fweetnefs 
in his voice, nor energy in his exprefsion ; 
no variety of turn in tone and cadence, 
adapted to the purport of the matter he 
treated, but .was curd with a loud clamorous 
monotony^ and a difagreeabie difcordance in 

his 
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his accents, as ftruck fo harfli upon the 
ear, ' that he feemed rather to fcream than 
plead, and from thence was called Orator 
Strix, or the Caledonian Screecher.- \In 
ornithology^ Strix means the Grey Owl. See 
Forfter's Account of Birds from . Hudfoji's 
Bay^ ill the Phitofophical Tranfactionsj Vol. 
6SJ.] He was as indelicate io his words, as 
his uncleanly countryman Sawney in the 
play. So that he deformed the amiable brow 
of oratory and beauty of debate, ^ith abu- 
five Scottifcims and obfcene language ; in- 
fomuch, that the fafireft caufe in his hands, 
wag fure to carry out of it a tincfture of foul- 
nefs. 'He aflhmqd.a bullying audacity in 
his manner, and feemed, by a pertinacious 
importunity, to overbear, rather than gain, 
tlie bench. This faculty however recom- 
mended him to the notice of fuch folicitors 
as dealt among the canaille; which, being 
much the major part ofthe profefsion, fup- 
piied him with a competence of bufineft, 
at the fame time as he treated thefe ab- 
jects (and indeed very juftly too) with 
haughtinefs and contempt ; for thefe fel- 
P 3 lows, 
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lows, like fpaniels, or termagant wives over- 
powered, fawn under correction. 
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Though learning was very cheap in his 
country, a^ it might be had for a groat a 
quarter, fo that a "lad only went two or 
three miles of a morning to fetch it, and it 
is very common to fee there a boy of quality 
lug along his books to fchool, and a fcrip 
of oatmeal for his dinner, with a pair of 
brogues Bti his feet, pofteriors expofed, and 
nothing upon his legs : I fay, notwithftand- 
jng thefe advantages^ he did not appear to 
be a ftiRij of more learning than one of our 
} — ds or country fquires, nor to underftand 
the elegance of fine writing ; and yet 
had the good fortune to make an alliance 
by marriage with an E^nglifh family of dif^- 
tin6tion, which procured him not only a 
much higher preferment in his own way 
than he deferved, or in the utmoil ftretch 
pf his hopes could expe6t, but had like to 
have puihed him up to the fummit of the 
bench ; if a perfon of real merit, and a genius 
in bwfinef§, had not ftepped in between and 

cried 
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cried out Jhft oars. But an accident fuf* 
pended the occafion, and very well it did, 
if Strix had been the perfon to be preferred; 
fince it would have proved an indelibs^e re^* 
flection upon us to fee a Scot in fo high a 
ftation, when fo many of our own- country- 
men were infinitely better qualified, and 
more deferving of preference. But *tis re- 
markable our orator Strix ever fince funk 
gradually in his reputation and bufinefs, 
and became defpifed in his turn, by the very 
pradtifers he. had maletreated before. 
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'Tis faid (continued my old friend) 
Strix's ill-manners drew upon him fo fevexe 
a fcourge, from a hand he little expecfled, 
that he had reafon to repent of hiring out^ 
his lungs to calumny anfl abufe. Though 
he ufed to boaft he was above th$ reach of 
rcprifals, either 'from words retorted upon 
him in his court, which I apprehended was 
that of the Q^uarter Sefsions) or from a bitter 
pen from without : As he pretended to be 
hi both cafes, equally under the prote6tion 
of his profefsion ; and that confequently an 
author mull inevitably incur the penalty of 
P ^ a con- 
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a contempt of his fefsions-beiich, however 
cautioufly or perhaps innocently, he may 
have wrote *or fcreened himfelf under an 
unintelligible word, obfcured by a dafti 
from the initial letter to the laft : Since he 
would fein infinuate his fefsions-courtj being 
in fuoh a cafe, fubje6t to no jury, had a 
right to put fueh conftru6lions upon wordt 
as it fhould think fit, and would therefore 
puniih accordingly. This was a new doc* 
trine, and a moft dangerous one too, if it 
had prevailed this fide the Tweed ; which, at 
the fame time that it fliewed the value we 
6ught to put upon juries, and the habeas 
corpus a6l, proved plainly what was to be 
expected from this Scot, if he fhould ever 
afcend the bench ; or from any other per-» 
fon, who fliould indifcreetly proclaim him-- 
felf fo dangerous an eneniy to Britifh li- 
berty. Attend to this^ Oh ! ye Southern Bri^ 
tonsy and mark him for ever, 

** A gentleman denying our Scot's pofi^ 
tion, infifled that in fuch a cafe, our fitua* 
tion here mufl be as bad as that under a 
Spanifh inquifition ; and that his bench could 

dq 
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i&o more than our King, or the law itfelf ; 
which he apprehended could not take away 
a man^s liberty, till he had been tried by a 
jury ; except in the cafe of fome notorious 
mifbehaviour in open court : And that 2m 
man is a fallible creature, the chairman 
Mpon the bench is confequently no more r 
and therefore might miftake the purport df 
words fo fupplied, and \yreft them to the 
lofs of a man's liberty, than which nothing 
i?s more valuable to an Englilhman, He 
iirged alfo, that no word ought to be ex- 
plained into one certain meaning to a man's 
xlifadvantage, if it could b^ar a different 
explanation as well in another way ; as for 
inftance ; fuppofe I have a law-fuit with a 
lady about her cart^ and that I fight the 
weapons of law through in my defence, on 
which Ihe writes to me tljus, Sir^ I mil 
complain to the court of you : I underwrite, 
and returii her letter with thefe words, 

jyamn your C ^, Madam. Would it 

not be very hard that this imperfect word 
fhould be conftrued courts fmce it can be as 
well made out by more raonofyllables than 
orie, e^rery.bit as pertinent to t;he matter, 

^ but 
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^but particularfy by the word cart ? — Orator 
Strix became for once confounded, and 
utterly incapable of defending his pofition 5 
fo that 'tis plain, that nothing can be morQ 
nbfurd arid arbitrary in a chairman, than 
to aflume a right to annex meanings and 
conftru6lions to imperfeft words, .to the 
depriving any Engliih *fubje<5l of his li- 
berty,'* 

This paper provoked Lord Mansfield, then 
Mr. Murray, exceedingly; and he wrote 
an anfwer to it, which he entitled, " The 
Thiftle/' As J^his paper alfo is very fcarce, 
the teader will not be difpleafed with feeing 
an extraft from it alfo ; at leaft from fuch 
part of it as is in reply to the preceding 
extract. 

*' There are fome few Engliih gentle-* 
;nen, and but few, at the Englifh bar ; and 
there are ftill fewer on the bench. But 
without thofe few, how unequal would 
both be, how degenerated from the dignity 
of the profefsion ! Yet though good beha- 
viour and politencls be generally fruits of 
* age- 
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Si generous birth, we do not find it always 
prOdu6live of fuperior oratorial talents. The 
prefent Englifh bar is a pre^iant inftance of 
this remark. For had it not been for the 
few Scotch there, particularly two gentlemen 
of that nation, who fupport oratory as far 
as the dated jargon, and limited pedantry 
of the bar will permit, ftanders-by would 
be puzzled to know what was intended by 
the pleadings there. 



i( 



But thefe gentlemen, no lefs confpicu- 
ous for knowledge and virtue, than for po^- 
' litenefe of manners and a noble extraiftion, 
have gone great lengths, the few years thef 
have honoured the bar with their attend- 
ance, not only to have reformed its. lan- 
guage, but to inftru6t their fellow-barrifters 
in the methods, forms, and conne6lions of 
an argument, of which theEngiilh generally 
are moft ihamefully deftitute. Even the 
furred nodders on the bench have benefTted 
liy liftening to the orderly and nervous dif- 
Courfes of thefe young Scottifh pleadfers. 
Yet are they become the envy of both 
bench and bar. Of the latter, becaufe they 

out- 
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outlhine all that fill it, arid of the former 
becaufe they are able, and do daily, inftru<Sl 
thofe who fit upon it. 

** Hence, and becaufe you dread a refor- 
mation in the modern fcandalous pra6lice 
of the profefsion, Ihould an upright difcern- 
ing Scotch lawyer come to prefide pn the 
bench, is one of thofe diftinguifhed Scotch 
barrifters become the objedl of your fcandal 
and obloquy, of your virulence and even 
averfion. You purpofely ftep out of your 
way to abufe him, as if your whole journal 
was levelled at him, and the principal view 
6f your fcribbling was to injure and deftroy, 
one who is no lefs an ornament to the Eng- 
lilh fenate and bar, than to his family and 
country, 

" IfMr. M ^y, or Strix, as you inju- 

dicioufly call the moft poignant and harmo- 
nious orator of the age, be allyM by mar- 
riage to an Englifti family of diflin(9:ion, he 
has brought into it the higheft perfonal 
merit, and the noble blood of all the ancient 
nobility of Scotland : A nobility known all 

over 
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over Europe, and diftinguifhed for hofpita- 
lity, valour and patriotifm, long before the 
name of Engliftiman was heard of. 

*f No nation in Europe can boafl: of a 
more ancient nobility than the Scotch ;' 
nor any that has fo, little reafon to plume 
themfelves on ancient blood and honours 
as the Englifh. 

" Therefore, though Mr. M r — y has 

married into a family as diftinguilhed dhd 
ancient, as moft Englifh families are or can * 
be, yet perfuade not yourfejf that he has 
acquired any jmw honours by the allianice. 
In fo venal, undifcerning an age as the^ 
prefent, perhaps his high merit in his pro^^ 
fefsion had been unheeded without in-' 
tereft at Court. But, neither, his alliance 
nor merit, as an advocate, nor his other 
uncommon excellencies and virtues, were 
fufficient to balance the malice and envy 
of thofe of his own profefsion, and par- 
ticularly of a lecherrusy little elf in fur , or 
he had been already raifed to a fummit 
whence he could injoin by precept thofe 

virtuous 
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virtuous maxims which he can now in- 
culcate by example only. 

** But, you fay, an accident fufpended 
** the occafion (q^ Strix's being raifed-to 
^ the fummitof the bench) and very well it 
** did, if Strix had b^it the perfon to be 
** preferred ; fince it would have proved in 
** indelible reflexion upon us to fee a Scot 
in fo high a llation, when fo many of our 
own countrymen were infinitely better 
qualified, and more deferving of pre- 
*^ ferment." 



ii 
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But why ihould it be ||^ indelible re- 
flexion on Engliftimen that a Scot, with more 
merit and virtue than any of his cotem- 
porary pleaders, fhouM be placed in a 
high ftation. The Union gives him an 
equal right with the Engliih profefibrs of 
the law, and fame has fet him far before 
all thofe of his Handing. 



<i 



1 remember a late eminent Engliih 
lawyer, pulhed up by fortune to the fum- 
mit of his profefsion^ who could never 

bear 



LORD CHIEF JUSTICE. 22» 

bear an Irilhman>^becaufe^ in his younger 
days, he had been ufed, as he deferved, by 
a gentleman of Ireland, whom he had 
afperfed to a lady they both courtedt 

" *Tis peculiarly remarkable thaj the 
prejudice to the Scotch and Iriih in Eng- 
land, is confined to the males only ; the 
Euglifh fair being too difcerning aftd ge- 
nerous to indulge a native, interefted, un- 
juft pr0udzce to all who are not bom among 
themfelves. But this is not the only in- 
ftarice of the fuperiority of the EngUih 
fair over Englilhmen^ The firft are as 
open, frank, generous, gay, vacant, fpright- 
ly, polite, compafsionate and humane, as 
the latter are dark^ fullen, niggardly, but 
to indulge their own pafsionsy dull, ftupid. 
Tain, prejudiced, cruel and mer«ilefs* Fo- 
reigners obferve, and juftly, that the men 
and women of England differ as much 
frcttn each other, in humour, fentiment 
and comportment, as any two nations of 
Europe. 

^ I have kept you company thus far in 
4 a dirty 
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a dirty road into which you led me, mueb' 
againft my iijclination, being much more 
delighted in praifing than fatyrizing. But 
it is liigh time that we part ; you, if you 
have any fhame, to repent and atone pub- 
lickly* for your fcandalous general libd, on 
a brave,i faithful, ancient nation, and your 
particular defamatory attempt on the cha- 
ra6i:er 'of a gentleman, whofe virtue and 
eloquence would* do ' honour to ancient 
(Jreece and Rome : and I, to take pride 
to myfelf for holding up the mirror to 
you, which I hope will bring you to a 
fenfe of your duty, as a fellow-fubjci^l, a 
neighbour, and a gentleman. i 

** If I have not drawn your country- 
men ^s amiable and comely as they fancy 
themfelves* to be, are they not obliged to 
you, on one hand, who forced the pen 
into my hand, and to truth on the Other, 
which obliged me to render them juftice ? 
Am not 1 warranted from the known cha- 
rafter of your countrymen, and from your 
writings particularly, who are but the' 
echo of Englilhmen, to produce them un- 

fteady. 



imaeli Mid im^dii WdHld. not zU thU 
d($Mi6iffi^ii)rsr tHiflk f^«r ditbet an> igno/^M^ 
tff: a^'ifriftlgiftg,' feWfiing^ ftalStetmg piirttef, 
if I haf* d#awri tflgMlkmen ' Wfr natural 
and deformed ? Should ^ I . tidt^ btr ' deeAied 
a fpaniel cur, a time-ferver, an unnatural 
iA?erfibei^ df a- fodiAjf' ©f ai' brave a peoplfe' as 
the fufl Mm% ort, if I -did flattei' a iMNf 
tfoii> that tireat ray couhtty and ttottntry^ 
tatrC urWgUMiy^ infultiflgly'y magcd^Mly^ 

" There are certain bounds beyond 
which pafsivenefs. becomes a fault infte^d 
'of being a yirtue j and . you Ixave driven 
my patience tO' that critical point by the 
licentioufnefs of .your pen : therefore fuch 
quarters as you gave you Ihould not mur- 
mur at receiving ; and the rather, that 
you fpoke the language of prejudice, envy^ 
and malice^ I fpeak that of truth only," 

There was another cbara6teif of Lotd 
Mansfield, fuppofed to hav6 feiJefi ^rfttdll 
by a fubfequent Lord Chief Juftice of 
the Comnion Pleas (Lord Camd6h)' ih the 

Vol. L Q well 
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vttll known tra(5l, entitled *f. A Xetter o^ 
V LibelsL and. Warrants^ &.€/'; But^sthfit. 
tradt is In many hands, and jn the " Col-^ 
" le<5tion of Scirce^ Tracts/' k: isnot-nc^ 
ceflary to fay more of it in this plaqe- Eyefy. 
jperfon can reffer to' it 

, • • - ' . ■ * ■ ' . ■. . • 

• The admirers of Lord Mansfield havp al- 
ways fhewo thennffelves diflatisfied with 
any ftatement of fuch parts of his qonr 
du6t as tended to the diminution of his 
celebrity. They affert his impartiality, hi5 

• wifdom, his penetratioh and patience. 

On * the cdntrary, thofe perforis who 
have declared his Lordlhip capable of com-- 
mitting every ehbrrfiity whenever he liad 
opportuhity to advailcei the power of the 
Crown, or trefpafs on the ' liberty of the 
fubje6l, have been offended whenever he 
has been cbmplimbnted with' the titles of 
a Great Lstwyer, and an Upright Judge. 
They arraign hi$ principles of law, and 
deny his impartiality* j 

Between thefe extremes,. Lord Manf- 
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field's true char^fter will not be eafily 
«or perhaps accurately tlefined. That it 
lay bet\\s^en theirl is: true; but!lo which 
it n>t)(l, incliatfd, -may^ in the opinion . of 
fome peffons, be difficult to afcertain, 
, . ' ■ ' : . • . a '- ^' ■ ' ■ . 

In the year 1738, Lord Mapsfield having 
married one of Lord Winch^lfea's daughters, 
attached himfelf to the Whigs.: In the year 
1742 he was made Solicitor General, and 
brought into Parliament for BoroAighbridge^ 
In the year 175^ 1^ Was. made F Attorney- 
General, and , in 176 6 . Chief Juftice, arid 
created Lord Maiisfield. > 

♦ . During the whole Adminiftration of the 
Pelham's, hq adhered to the Whigs, and 
particularly to Mr, Pelham, whofe con- 
fidence he obtained much in the fame 
way that his friend Mr. Stone obtained 
that of the Duke of Newcaftle. They, 
(Stone and Murray) were accufed of 
being Jacobites, ' and the accufation was 
brought before the Houfe of Lords. But 
they had dexterity and influence fuffi- 
cient to flop the progrefs of the enquiry. 
Mr, Stone then being fub-governor to the 
Q 2 Prince 
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Wince (l!hef prefent Kmg) was fuppofecJ^ 
by fdme .peopl^ ta condu^ himfetf irP 
the capacity of a double fpy. He Dw^erf 
1118 appointment ick the Duke of i^w-^ 
caftlff^. fiartlie pfar]f*>fo{M was CMje^xired} 
of giving the Duke information of the 
practtdingSi n»A traniadions^ 6f Leii!e^r- 
]»cife^ adbd ptdmiui> hiid intereft at Lei* 
ccfter-hduft by ^ving Jnfofmatioii to Lord 
Bate of tisi dKfigim: and tr^fadtions of ^ 
the MiiJiftry^ in* wfiid* he wai alsifted by* 
his^ frkibd > Lord Mansfield, then Mr. 
Murray- Whether thefe opinions are 
flrie^ly correct or »ot, it is certain that 
Lord But* had authentic information of 
all the prtjetfte aiad nttftrf^ft* of the Mr- * 
Aifftry,, even at the tiine when the politico 
of St. James's and Leicefter^-feoufe dieted 
moil* 

It has been) the gi'cat felJcity of Lorrf 
Mansfield's reputation, tli^at \m conduft. 
has genefrally been viewedv on the favour^ 
able fide only. And that fuch ' detached 
parts, of it as refle^ed moft to hJs honour' 
have hcerc priacipaUy thofe which have 
been held «pj to puMic view^. If the 

wlwle 



xehde of hisl>coiidu£fc h^d i)den. fairly ^s^ 
impartially examined, it-.WMiW .in manfr 
points have brought to our remembrance 
th« condu^; of t&ofe legmed <|hii6,M¥e- 
fjdian, Keyling, Scrc^gs, Jcflfi^ryee, tesP 
foiD« jothere. /; -r,-^ ^ 

. . ■ -i^ . : • -■ ■ ■ I .-> 

Tftcrc IB an anecdote of tiie igreat?, IfWdr 
B&oon, and it is wdl autfaei)ti«at£d) 'i'y^iclt) 
cannot be impropor to ijientt<»«t ip. tl^[ 
place. It is in a p»»graph or. tWP i^.^ftr 
excellisnt book of » rery etniilieptlp4r:WPfe 
thy ijydge, wducli *ifl much cpiwi>(?Q#4. 
by thofci who do nirt belong fcP th^ p?P?r 
fe^ioii, as a collection of good i^m^ifj^X 
arid if any ^hing could be » WiffiWg: ^ 
tfee ifttemperite. zeal of Politifiil . Juigm^ 
perhaps fomc' advantage might . ted^^S^* 
from a frequent repetitbn of .thkiroecdfft)©;^ 
Ml. Juftice '.Fofter, i» his difiiottrfef.^fujfitt 
high tre&foo, -has the.; foUowiilg<pa$[ag(^ 
which may T)e ijfefully read -by sBny-pasii 
ibn,:;aiid at any time, without regaxdiT to 
the 'particular fnbje4*t ^ and > Jriccafio^ af i<i? 
p; a&P. ^ This, cafe ,th«refe4ic weigheih* 

' Q 3 very 
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ifery little; and ho great regard hath been; 
|>aid. to.it dverfince,? i... 

■ ' r 

• *-' : J 1 . J f ' ' J ,. ' ' i* ! 

-^! And, peifhaps, ftill lefs regard will be- 
{kid to. it, if it be confidered that the 
King, who appeareth to have had the fuc- 
cefs of the profecution much at heart, and 
took a part in it unbecoming the Majefty 
of the Crown, condefcended to inftru^t 
his - Attorney-t5eneral with regard to the 
proper meafure&;to_ be taken in the ex-^ 
sniiinatio^ of ' the defendant; That the 
Attorney yst hi&iMajeft'y's command, J fub- . 
iifitted to -tfie^-drid^eryof Isoxj'NDiNaTHE 
<3?^kioi*& 01^-OTlp JUI>GESi^ upon the piciint 
6f law> before it' was thpugbt advifeable 
td^ rifque it atkn open trial. That the 
j^d^s we*e tox be fifted feparately ' and, 
fSttn, b^re they could have an opportu* 
Akyof conferring together. lAnd th^t.for 
t;his purp^fe fouci geiitlemtn.of the pro-' 
fafiftipn, in the i fj&i!vice of the Crown, Wisrti^ 
immediately.^ iiifpatcjied,; one^ to each, o£ 
^e judgeis ; Mr, . Attorney himfelf undeik 
taking' to pra^life upon the Chief Juftice^ 

of 
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of whom foxne doubt was then enter- 
t^inecj. 



% 



"Is it pofsible^ that a gentleman of 
l^acon's gr^at taknts, could fubmit to a 
fervice.fo much below his rank and cha- 
r?i<aer ! But he did fubmit to it, and ac- 
quitted himfelf notftbly in it. 

*^ AvARicEi I think, was not his ruling 
pafsion. But whenever a falfe ambition, 
ever reftlefs and craving, overheated in pur- 
fuit ;9f .the honours which the Grown 
alouft can confer, happeneth to iftimulate. 
an teart otherwife formed for great and 
noble purfuits, it hath frequently, betrayed, 
it into meafures full as mean, as, Avarice, 
itfelf could have fuggefted to the wretchedb 
animals who live and die under her do- 
minion* For thefe pafsions, however they 
may feem to be at variance, have ordina-^ 
rily produced the fame effeifts. Both de- 
grade the ma^i ; both contract his views 
into the little point of felf-intereft, a^d 
equally fteel the heart againft the rebukes 
of confcience, or the fenfe of truehonwir. 

Q 4 ** Bacon 
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vice, informeth his Majefty, in a lettef' 
addrefled to him, that with regard to 
tfereQ;©/ the.jjidges whom? fed ♦ameth, he 
Ij^d. fiwali idoubt of. th^k isoncun-enGe, 
*- Neither, fa^yseth he, am^^ I whdly' out of- 
h^i^jtfaat m^r- Lord C(yk& feirrifclf, when^ 
I have in foirie dark ' m&rihe^r piit htm ia 
doubt that he fhall be left alone, will 
i^ ioontihiio fingular," 

-;T^e(& kt^yfAiin naked fiaAs? they need* 
m ^dmmeiit. Every reader will ^nake 
his- own'^re^iftions 'jup^ them; ' T Mve- 
Hut oAe ip <4nake iii this jplace. This" 
jjiethod of foref tailing the judgment elf d' 
court in a cafs of bloody 4ken depending j at d^ 
time too when the judges were removeable 
at the pleafure of the Crowti, doth' no 
honour to the memory of the perfons 
concerned in^; a tranfalftidn fo infidious 
and unGonftitutional 5 and at ^ the 'fame 
time, greatly wcfakeneth the a'uthority of 
/the judgment/^ 

[See Bacon's letters, in the Aiio edition 

, . of 
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of ftk worb, t7«), L^. Hi, n«i 11*,^ 
llfl, 1 17. Otb^tt ^ hi? ktfers fliew? tha# 
the ifem« kind of intercotirfe w?6 kep* tip 
between the King and his Attorney^OeV 
nei^l,. with ^iegai^ to tnmy tz(^ ihkk\ « 
depending in judgmwt; pwrttcukrfy in^ 
the ^fe of oue Owen executed for tpea^ 
fohable wdrds : in that of Mr. O/i'i;^ ^fp 
John touching the benevolence, in th6^ 
difputes between the Courts of King's 
B0nch and Chaneeify in (Jie ^cife :of iSie 
pr4hi^inn*€! arid iii the proGcfedfiHg^ agfiinO;^ 
tli6 Countefs of^Sdmerfet;'*! i .i 

It is generally allowed, 1:hjit in moft' 
cafes between fubje^ and fubje<^, hefliei<^€!||i 
great penetration and judgment. He pef-^ 
fefled a talent, if it may b^ balled f0, of! 
difcovering the merits of a eaufe before^* 
it was half heard. This quicknefs, hbwiA[ 
ever, fometimes betrayed him into t6&^ 
early a propenfion in favour of one of thf** 
parties. And in this precipitation he wa^^ 
more than once or twice unjuft. Sb' 
difficult it is, for the moft acute uhder^' 
ftanding, at all time^, to difcover .hidden' 

truths I 
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truths ;^nd /o ; dangerous it is,\to enter-, 
tein a conceit of pbflTefsing, by intuitiog^ 
a, talent fuperlor to the reft of mankind. 
' Yet this is perfe(Sly true of Lord. Maj?f-T' 
► field.^ Some lawyers have oc^afionally, aff.. 
fuined a coutfe of miiiitl0ni hut Xhfi'Mri 
tempt hasbbeen ^ ^cjumfy^ a^iyi^^Jnades 
quate, it fcarcely defgrvfis the nanw lof; 
a caricature.: c; . : .,j \; . . 

•; In all tJhofe^ political ca^ufps. copc^nijigr 
tiic pref^i^ in. which the Grofwu was party, ^ 
be was partial* in the extreme. Hi$rrul$i 
of law uniformly was, that the Crown was 
n5?yer wrong iln/thofe caufejS;* To theli- 
^p^rty^ of the ^refsjhe was a fintfere, aii4 
implacable ^n^my. His definition of this 
liberty was; a permiision to print without 
a^ licenfe, wha^t ' formiprly could only be 
prin^t^d with one. In tri^jsipr libel^, he 
bas^ beep heard to deliver fucb language 
fiom the bench, as ought to have fluflied 
the jury with indignation^ :Ih thofe trials, 
bis invariable pra6lice was, in his charge 
to the jiiry, to make a laboured reply to 
tjie defendant's counfpl. Will any candid 

; perfon 



. LORD -CHIEF JUSTICE. * 235 

perfon fay this was proper cdndu6i: in a 
judge whp ought to be ftri6tly impartial ? 
This is not the language of prejudice— n 
for the truth of it an appeal may fafely 
be made to all thofe perfons who are ye^ 
alive^ who heard him upon, thofe occa- 
fions. 

But a ftronger proof cannpt be given of 
I-ord Mansfield's general mifconducSt and 
mif-<lire6lions tp juries, in cafe? of libete, 
tjb^n the late d&daratory a6t of Parlisim^it 
of, the n^A<^ of juries, whiclj was brought 
forward by Mr. Fox and Mr. Erikiiie, atici 
was Jiipported by a confideraj^le part of 
the Miniftry., The* artful and dangerous 
pra^ioes of Lord Mansfield (in thefe poli- 
tical trials, fo interefting to public liberty) 
to which he had through life moll tena- 
cioufly adhered, and had ardently main- 
tained: to be law, were totally annihilated 
and done away. Juries wfere reftored to 
their conftitutional rights, which fixes upon 
his memoiy arid chara6ter a more indell- 
l?le ftigma^ than could have been ihfli|6led 
by an ai^ticle of impeaphment. The many 

tranf-^ 
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tranfgrefsioos he had cenlmftted on lawi^ 
juilice aUtd huoianity, tendered thk ad of 
Parlkm^t^bfoluteiy ncceflary, LordCara^ 
di^j though £ar advanced in years/ vigo* 
IpuAy fupported the bill in Uie^Houfe of' 
Lords, and condemned sM Lord M^nf*^ 
field's do6trines in terms of juft afperity^ 

- There is a fa<9r not lefs cefpe^iing Xbrd 
Mansfield'Ss ^vcftarite ^j>iftion, than his great 
defign upon th^ lights of juries, in alt quef^ 
ti3ns -concerning the liberty of the ptefs, 
^tiftftH diflarigiiiflieaf him to, have teen'ftt)m^ 
^StfecipJe; 4« well as ftudy; perhaps, ^^ 
pioft d^ge&9U8^^nemy ^o the <ibnftjtirtiona^ 
ngfets of juries, that ever fat in k court 
of juftice, fmc9 the time of the ftar-eham-*! 
her. ' ' • 

The faiSt here alluded tp, happened on 
tiie trial of John Williams, in the month 
of July, 1764; for rfi-pybliihing the North 
Briton in volume?. Seijeant Glynn, who 
was counfel for Williams, faid, with a ftrong 
ifmphafi^, " That in the matter of libel, 
^ they were the proper judges of the law, 

♦' a3 



•• as well as the fa6l:;' ih^t they hsid tb« 
*^ full right td determiri€J, whether th^ 
^ 4^f€ndattt had jkiblifttedthe North Brftbri 
^* *wi?tb the intent as laid in the oAttoritey-ge- 
•• nejrar»infofiitatioii.^ Lord M^fisfield fl:o];>s» 
ped him ihort, and declared in a very ftrotrg 
and menacing manrter, '* That if Serjeant 
^^ Ofyni^ aflfertcd that do^rine again, he 
" (LoM Mafn^field) Would take the opinion of 
•* the twelve judges upon it.*'' The learnetf 
ferjeant inHaaatfy faw the fnafe, and ffici 
defign that -Wzs eoiK:ealed trnder it. Her 
Wm fcnfible of the: danger to public li- 
berty, m fubmitting a queffioft which wa^ 
to be worded by Lord Mansfielfl upon th(5 
rights of juries, to the opinions of the 
twelve judges at that time. No <^ne could 
doubt that a confiderable majority of the' 
twelve judges would confirni alt Lorrf 
Manfefield^s db^rine concerning libels, and* 
jpa^ieulairly aH his Lordftiip's limitatiofii 
ci the Tights of juries. The learned fei*- 
jseant therefore, with great prudence, anrf 
a • g^eat regard for the rights' of jurit*;' 
faw , that it was more proper to fiibmit, 
tfeaA- €o give' lord Mansfielcf an^ OppoYtu- 
- ' ^ nity 
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nity of obtaining an authoritative confir* 
mation o^ his innovations in the conftitu- 
tioii. Thus, by a device of Lord Manf- 
field, the rights of juries upon this great 
point hung as it were upon a fingle 
thread. W^U might Judge Willes < fay, 
*^ mark him r Had Lord Mansfield's pro- 
je6l taken effedl ; and had the majority, of 
the judges acquiefced, of which it is more 
than probable he had no doubt, it rniift 
hare been extremely difficult, and next to 
an impofsibility ever to h^ve recovered the 
rights of juri^, which Lord Mansfield had 
ufurped, and which ufurpation had been 
confirmed by the judges. . 

Upon another occafion. Lord -Mansfield 
attempted the fame device, but the weak- 
nefs of his nerves prevented the defign 
being carried into efFe6t. This was in the 
year 1770, when he gave a paper to. the 
clerk of the Houfe of Lords, containing 
the opinion of the Court of King's-Bench, 
upon one of the trials of J unius's letters. 

The Houfe of Lords was fummoned at 
- . the 
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the requeft of Lorfi Mansfield, on Mon- 
day the eleventh day of December. Great 
expe6tations were raifed. Lord Manf:> 
field's do6brines concerning libels had been 
much canvafled in the Houfe of Com- 
mons, in confequence of a ny>tioji made 
by Serjeant Glynn ; ll was therefore fup- 
|>of€^d and believed, that his Lordfhig in- 
tended to; bring the fiib|p6t before the 
Hoiife of Lojrds, And, probably, thatwas^ 
his original intention./ But when the' 
Hoxjfe met (on the eleventh* of December^ 
his Lordfliip only faid, that he had left 
a p?iper containing ' tlie opinion of the 
Court of King's-Bench with ^e clerk ; 
and that their Lordfhips might read it, 
and take copies of it. [The papCr, and 
I^prd Camden's anfwcr, are printed in all 
the Parliamentary Debates.] 

. It is fcarcely pofsible to conceive any 
thing more riditulous than this was. He 
certainly muft have changed his inten- 
tioB, . for no perfon will credit that he 
bji4; thje Houfe fummoixedfa^r the paltry 
purpofe of telling, their Lordthips Jie had 
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left A pgper with tR« (Skrk. LcWd Camdtett 
aflcerf hiiHy if he meaiit ta h«vc his ^apiev 
entered ttpon the Joafnate ^ **No i Kd^ J f«d 
Lord Mansfield, only to teave it v^ith thi* 
cferk.'*" > 

Next day, LdM ^itidgfi atta€fe«d ldf4 
MaifefieM J)ret«y ikirply 6Ji thte fiifejit^-tff 
hiS' papei*^ ^trti fJut iev«g| quftftififii ftf 

• hind coneeming the fenfe 4l it-. !L^ 
Mansfield faid it was taking Jrim by fftti* 
Jprife, and thai he wOukl fidt atiAvfer {A«* 

^terrogatories. Lord Gamden 4^«ti tliat 
a day might be fixed for hi^ Lofd<^|) t* 
give his ai^e!« ; bftt Lord MarifefieM W6v^4 
not confent. 

As fijr as (his attack* upon Lord Maftf* 
field went, it was perfe6tly judi<::ious t and 
it would have been imprudent to have 
pulhed the matter further ; becaufe an at- 
tempt of that fort mighty and moft probably 
ivould, have brought th6 fubjtec?^ int<> gehe-^ 
ral debated J aild thei*eby have bee^i ike 
caufe of eftaWifhing Lord Mansfield V dfofe- 
trine irrevjerfifely,- and cloathing it^ "^itU 
all 



jkWh emus imric^- : - 941k 
^L the ibkma gr;^ce«, at)4> £w<^Uon« wl^idb^ 



, t M 



■:f 



tnafle oii tj^ /rights of jjuwsi; w^ not Ml 
iotqrejftipgi/bu.Vit: ^^m ft^n tod avowed* 
Tb€ judgqi&l \!m <*wjpt wurt. f«ppoft^ hi$ 
d^fign >wUhpv|<^ jterhaps,; petTQeiring ti» 
a^t^re aod intent of it 5 at Itaft it may 
)ne[ candid ; to admit the pofeible ini^po-^ 
fltai9^) fon^Lord Mansfield's 4|rt was tifuaHy 
the beft of art; it was the art .to conceal 
itfolf ;: but this attempt was attended with 
an advantage to the public thatjU)fd Manf-* 
field did not forefee. It brought forth 
thQ fbrong admired talc^nts^ and great legal 
abilities of Mr* Dunning, afterwards Lord 
Aflptburtoftn 

/i It' h^ bceil' already mentioned, ttfid* 
the head: of the? Duke^ of Grafton, tfea* 
IfOfd Macfifidd was exceedingiy hurt by 9 
tr4<ft of great celebrity, entitled ♦* A-li,ett«? 
on Libels and Warrants, Sic/* Hd thereirt 
few his do^rines (rf law, and his coftdu^t! 
. Vol. I. It as 



as a juftige, tt«ea^ in a mirihel' that was 
Ho way fftvbiif4ble to his views* Biit, al* 
though he was ardent to punifti ihe^pririter, 
he did not choofe to truft a jury, with the 
^^«. H€ —therefore coritrJvfed a new 
mcide, or ratheir* *evWed a v^y obfoletd 
one from the' itir-chamber. This was to 
conne^St the matter of llbili with the pri- 
vate conduct of the judged 'Sliid then to 
maintain, that a statement of the private 
condu6l of a judge at chambers, or at hi» 
own houfe, Wis a contempt of tlie court* 
It would hot be very difficult, to an artful 
bad man, tb conftrue' mod libels • into a 
cbnteinjpt if court* — 

Mr; Duhning fdw the ex:teftt of the 
manoeuvre* The cafe was -this* Lord 
Mansfield had altered the record in the 
cafe of Mr. Wilkes at his own private houfe. 
Araongft the many parts of Lord Maiif- 
ield*s . conduift which were cenfured ^ iri 
l^e Letter on .' Libels and . Wawante, Wag 
tim facSt., o£ his altering the record. The 
writer's (latement of this fa6l, Lord Manf* 
$eld called a contempt of the courts The 

pro-- 
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procefs upon a contempt, which is always 
fome clear indifputable fa<^'; and generally 
againft the officers of the court,' attornies 
or evidence, is by iffuing 4 writ of at- 
tachment, and the defendant anfwering^ 
upon' bath fuch interrogatories as fl>all b* 
put to him. If he purges himfelf (as it 
i^ called) of the charge, he is acqiiittec^; if 
not,', the court inflift fuch puniihment as 
they think proper. There is no oth^t 
trial, nor any jury called in. 

Whether what Lord Mansfield had done 
was right or wrong, could not by thi^ 
procefs become a matter of enquiry, not 
even of animadverfion. If Lord Mansfield 
had proceeded in any of the ufual ways 
againft libels, by a6lion, information, or 
indJ6tment, there would have been lati* 
tude for the difplay of the ingenuity and 
ability of counfel. He took this for 
the more prudent and certain way- But 
his attempt was oppofed with st degree d 
intrepidity and firmnefs he did not ex- 
pec^. 

R 3 Upon 
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Vpsn tltp ?:u|p for ftiewingc^ufejwhy tl*<? 
Wfilt of afc^^hpgieqt (hpuld not iflVfq, . Mr- 
Punning buril out with aftoiiiihiiig fplen^- 
dojur, wJiic?^ gave rife tp th^ report tl^t 1^^ 
mm the autfef F of th§ tra<St. By many, p^or 
file the tf^6t wa^ fuppofa4 t<) ):|e Vfjij^t9p.J?y 
JU>r4 Cam^. It c^rtftinly cont;^|nf;d the 
irhplf «f his Lordfhjp's do<arme <?Qnpffrning 
lib^s, Th^r^ was ^ third gentl^m^ conr 
UCTnfd, ; 

The defendant's oounfel (Serjeant Glynn 
994, M r^ Ounhing) ex^rte4-th,^n^felves with 
groat ene^y and fof ce of r^afpning f gainft 
ihi$ n^ode • of prec§eding*i Th^y a^kngtw^* 
lodged that the procefs by attachments w^s. 
Hi certain cafps> :^d upon^ particujai: oQcaf 
fiong, perfe^ftly legal ; bnt they esuiieftly 
contended that, the matter before, t^f; cquyt 
Wfl§ nftt one of thofe cafes^ Th^y cite<^ 
p/ecedents to prove ttat a chi^f jyftice^ pf 
the moft incftfpntable ^biUti^^f Md declined 
the ufe of ithi$ mode of proceeding. ^ Thi^ 
was the giK^t Lord Cpke^ They ohferved^ 
that the caufe now depending is the moft 
important, and the moft effentially intereft- 

ing 
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ing to the liberty of the fubjei!!^ of any ftal 
ever had been brought before that judicature^. 
That the method of trial by a jury is the^ in^ 
bereht, the native, the peculiar pritileg* 
and glory of Engliftirrien; that this modft 
of procefs was originally foUfided oft thi 
beft and the moft foHd principles, and that 
the wifdom of it had beefi approved by A 
long fuccefsion of ages ; th*t tvTlehet^r it 
ibould bo deemed dxpediefnt to aket it^ and 
to adopt any other mode of pro^feding, th6 
iegtillature, as it is the md<l'|>roper judge 
dS this expediency, fo it would be the only 
|vroper authority to enforce the fiibje^'^s 
obedience. They contended ths(t the pan>- 
phkt did not at all fuit the party alluded 
to* Thtt it appewed froft* the aflSdavifs oh 
bdiaif of the profecution, tliat the h:&s 
wdrt not as ftated in the pan>phlet ; an^ if 
iift, there was an end of the caufe for the 
particular mode of proceeding contended 
for. That it was impofsible the chara6ler 
<lrawn in the panttfihl^ fhouM b6^ thfe por- 
tiSiit of an original, i^ devijrtfed fo fir ftom 
the Kheftefsj of aAy' chief juHice, particu»- 
hx}y the prefent^tie of tive <x>urt of King*^ 
R 3 bench/ 
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beftch. That it was only in anfwer, by 
way of ai-gument, to another pamphlet, 
that had advanced do6lrines not agreeable 
to the notions of the author of The Letter 
on Libels. They likewife urged, that fup** 
pofing a pamphlet to be a refle6lion upon 
the party alluded to, yet that an attachment 
was an improper mode of proceeding in this 
cafe ; for that if the chief juftice of the 
tourt was alluded to, he had feveral methods 
to dp himfclf juftice, without taking this 
unconftitutional one ; he was a member of a 
moft illuftrious body, who would never fuf* 
fer the High teft refle6tion on the character 
of any of their niembers to pafs unnoticed 
or uncenfqjrcd ; that as a peer of the realm, 
he was entitled to his adtiop of fcandalum 
magnatum^ wherein he need not fear but 
that a jury would give him a proper fatis- 
fadlion for ^ny injury he ihould prdve to 
^hem he had received. 

That an attachment (the procefs of con- 
tempt) was originally inftituted for the 
benefit of the fubje6t j it was eftablifhed to 
enforce obedienqe to the commands of 
2 courts 
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courts of juftice; it was founded in necef^ 
fity, for, if the courts of juftice were not 
pofleffed of fuch a power, their proceedings 
. would be vague and nugatory ;- and there^ 
fore, as the cafe before them, was not at* 
tended with any of the peculiar circum*- 
ilandes neceflary to fupport an applicati6n 
of this f^rt, it would be too much for th^ 
court to extend it beyond its original 
limits; . . 

That a contempt muft be a pofitive faiS:.; 
muft be an a(5l done and committed. A 
conftructive contempt was a thing never 
heard of: it would be fuch a comprehen* 
five encreafe of power, thq^t noperfon would 
be fafe one moment wherever it Was per* 
mitted; 

- That even the pra^ice of granting, iut 
formations,, which went a great way, would 
be nothing ^ if the prefent motion wer? 
granted. 

The method to aj^ly for an inforination 
is^this, the p^rty, whp ^once:ives himf^f 
R 4 ' injured. 
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injured, aiinexcs the paper, in v^hich he 
thinks himfelf alluded to, to his own ^fiii* 
4avit, wherein he fwcars that he beliei?€s 
4liie writer, printer, or publiflier, (as the 
cafe may happen to be) intended to refleA 
<m him ; whereupon the court grants the 
inforination, but the defendant is always 
tried^ and the faft proyed to the fatisfa«5lioa 
of a jury; but in this cafe, if the attach-* 
ment goes, the court exercife the diftmct 
and peculiar provinces,' of party, judgc^^ m- 
(tmce,zsxdj(i$ry^ 

* Tfeey^ obferv^d, that it was no contempt 
to difobey the order of a judge zVniJi prim^ 
zt the Old Bailey, or at chambers, till made 
rules of court j which was generally don^ 
of courfe, from the refpe6t the coiirt paid 
to the perfons who made fuch orders ; how^ 
eprer^ as thfc ^rder in queftion never was 
made a mh of court, v^Jt waa bo <x»n» 
tempt, ' , — - ■' 

■They inft&nced the late'' Lord Ferrers's 
cafe, in which Hn habms corpus had ifftied 
in the vacation to btfn^ his C(iuntels before 

a judge. 
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* j^dge, which the earl not doings a motion, 
was liiade the ettfuing^term for an attach- 
inent, for a contempt in not obeying the 
writ; but th^ court was of opinion it was 
no contempt of court, the writ not having . 
iffued by virtue of a rule of the court, and 
the motion was denied, and a rule granted 
ftr another habeas corpus. 

Another cafe they inftanced was, a mo^ 
tion for an attachment againft the publiftier 
of The Moderator^ in which lord chief juf- 
tice Piatt^s determination, for difcharging 
Mr. Wilkes from his commitment, W26 
called precipitate and inconjiderate^ injudicious 
and erroneous ; yet the rule was ntever made 

The Attorney Oencral; (Sir Fletcher Nor- 
ton) after expatiating very largely upon the 
hieinbufnefe of the MFeoice, took occafion to 
hfy that 'if t&edie^dar>t had/ ^ the time 
thatvthe mbtr64i * for the rule was made, 
(whleh Avas in J^mtiafy,- 1T©5,) flopped the 
circUiaitiotf df the' book, arid had corae per^ 
CdttaHy ' before- fhe court*, aWd '^rtfade fome 
' - kind 
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kind of fubmifsion, he had no doubt that 
fuch a condu6l would have had its proper 
weight ; and for his own part he ihould 
have been ;fo thoroughly fatisfied with it^ 
he would not have profecuted the matter 
any further. But inftead of that, his con- 
du(5t- had been the reverfe : he had print€!4 
the libel feveral times fince the prefent pro'^ 
ceedings had commenced ; he had circu-. 
lated it all over the kingdom, all over Eu- 
rope h,e believed. 

♦ 
The Solicitor General (De Grey) after- 
.wards Lord Walfingham, faid but little.. ; 

Mr. Morton was very ftrong for fevere 
puniihment ; to which Mr. Wallace agreed* 

Mr. Serjeant Glynn replied. After which 

Sir J. E. Wilmot, who prefided in the 
abfence of Lord Mansfield, (who left the 
bench the moment the; counfel began) ob* 
ferved, that the arguments had been fo 
jftrong, and the cafe was fo important, the 
court would take time to confider of both ; 

and 
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and would give notice to the counfel, when 
they were ready with their opinions. 

Nothing further was done during that 
term. 

A few days after the commencement of 
the next term (Trinity) the defendant 
gained information, that the judges having 
had a confultation upon the fubje<5l, had 
difcovered an error in the proceedings^ 
'which error they had faid was fatal ; but 
it might be amended xvith the confent of 
the defendant's counfel, znd without fuch 
confent it could not. 

The error was in the firft procefs. It 
was in the rule granted in January to ihew 
caufe. It was therein called, the King 
againji John Wilkes. Whereas it ought to 
have been, the King againji Dej'endant.^,^ 

The defendant communicated his infor- 
mation to his counfel. Neither of the gen- 
tlemen gave any credit to it. They were 
confident there was no trutli in it. [The 

error 
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error had efcaped the obfervation of all ih« 
counfeL] x 

^ However, next day, to their aftonifh- 
ment, the fa6l appeared. For about two 
o'clock, juft as the court of king's-bench 
was fuppofed to be rifing (the court of com- 
mon pleas was up) Lord Minsfield fud- 
denly left the bench, and Sir J. E. Wilitiot 
inftantly called for the defendant's counfeL 
•Mr. Dunning happened to be in the coutt, and 
a meflenger was fent for Mr. Serjeant Glynn, 
who having left the court of common plea^, 
was overtaken at the hall gate, juft as he 
was ftepping into his carriage. Wlien the 
ferjeant came into the court, Mr. juftice 
Wilmot faid, he had a matter to propofc to 
them, in the affair of the attachment, . to 
which he ihould defire their concurrence ; 
viz. in the rule granted laft January, there 
was found to be a material miftakc, it was 
called tlie King againjl John Wilkes^ inftead 
oithe King againji the Defendant. Mis defire 
was, that the defendant's counfel would 
give their confent to ambnd the error by 
4 ' ftriking 
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ftrikirtg out Mr* WUkce's name, an4 infert- 
ing the defendant's* 

Mr. Dunning feid, that if it me^nt to 
exte^nd the charge of contempt to other parts 
pf the pamphlet, the defeodant would be 
adjudged unheard; for all the arguments of 
hh counfel had been confined to the para* 
graph which had been fuppofed to allude 
to the alteration of the information in the 
particular cafe of Mr. Wilkes ; which 
traqfa^ion not* being an a<5l of the court, 
but of a fingle judge at his own houfe, or 
chambers, was not, as he and the learned 
jrerjea:nt had contended, and did ftill con- 
tend, nor could not by any fair and liberal 
conftruftion, be called a cvntempt of the 
court. Now if it is intended, faid he, to 
Jhifi the ground of accufation, it muft be by 
a fre<h rule, and freih affidavits. 

Mr. Serjeant Glynn faid, the propofal had 
furprized him a good deal. He was totally 
unprepared. It was not the pradice of the 
court to make fiich applications. He could 
not contfent to it* 

Mr. 
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Mr. Juftice Yates faid, the error had corftfe 
to his knowledge only a day or two ago ; that 
there was other matter in the pamphlet, 
which was of the higheft confequence to the 
court ; and though it was not the pra<Stice 
of the court to make fuch alterations, yet, 
in this very extraordinary cafe, he thought 
thede/ircd alteration both perfectly right 
and neceflary. 

Sir Richard Afton admitted, that it was 
not the practice ; but this was a very par- 
ticular cafe, in which the honour of ^he 
court was deeply concerned. 

Sir J. E. Wilmot very earneftly and 
warmly folicited Mr. Serjeant Glynn and Mr* 
Dunning, to give their confent to the pro- 
posed alteration. He made ufe of z, variety 
of arguments, fuch as accelerating the courfc 
of juftice; the difreputable idea of a fuf- 
picion to the contrary, &c. 

At length Mr. Serjeant Glynn moved to 
difcharge the rule. The court refufed to 
agree to the motion. The Attorney-general 
faid he would confent to the motion to dif- 
charge 
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charge the rule,, 2F the learned ferjeant 
"Would add to his hiotion, that it was in 
confequence of the miftake. 

Mr. Dunning faid, he would not agree 
to that, becaufe it left, by ftrong implicat- 
tion, ground for a ffefli rule. 

Notwithftanding every thing was urged 
from the bench, that great abilities could 
fuggeft, and enfoite, ftill Mr. Serjeant 
Glynn and Mr. Dunning continued firm in 
their refufal. 

At length the judge (Wilmot) afked Mr. 
Seijeant Glynn, as a gentlemitiy to give his 
confenti The judge and the ferjeant lived 
upon terms of intimacy, and this requeft being 
^made to hirti, as from one gentleman to ano- 
ther, piqued the ferjeant a good deal, who, 
withfome warmth, replied, That as a man of 
honour he could not confent ; for that his 
client had been with him the day before, 
had told him of the error, and tlie intention 
of the propofed amendment, which at that 
time he did not give ci'edit to ; and had in- 

llru6^cd 



256 LATp EAEL OF MA|fSFIELD, 

ilru6leci him particularly not to confent t^ 
the amendment, jf it was propofed* ; ThijJ 
altercation, which hacj la(^d ahQvctwq 
hours, now ceafed ; and another applica* 
tion was made.frora^ th?i hench, Thi^: was 
a rcqueft, that they wou]d move, for a Tu^if 
to ihew caufe, why tljie prefent rul^JliQi*^ 
not be difcharged ? Mr. Dunning, who had 
alfo been a good deal irritated, iharply faid. 
What! a rule upon a. rule! It is con^yj^Tf 
to all pracJtice. This, i^qu^ft was aKa,j(?t 
Med, . ' \ , , -,,;.. ,,• . ^.y; :,;,K) 

Next day, Mr. Philip Carteret Webb, 
folicitor of the treafury, prepaared a freftx 
accufation, fr|>m a confiderahle quantity « 
frefli matter, extrafted from the p^mphl?jt^ 
with frelh affidavits of the pubUcatipu, &c, 
all which were read in court ; and a motion 
made for a new rule, againft th^ defbp^ant§ 
to ihew caufe why a writ of attachment 
ihould not iiTue againft him for hisr CQm 
tempt.; . •' 

The rule was granted. But the defendant 
being gone into the country (apprehending 

the 
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thfe bufihels to be finifhed) the officers 
could not make a perforial fervice of the 
rule ; and complaint of this circuihflance 
being made to the courts the following 
third rule was ifllied. 

Saturday next, after fifteen days from the 
day of the rfoly Trinity^ in the fifth year 
of King GeOTge the Third* 

En^gxand.— -Upon reading the feverai 
affidavits of John Topham and another^ 
and a rule of this court thereto anheiced $ 
and ot Robert Mafon, and a duplicate of 
the fame rule thereto annexed, it is Ordered 
that Tuefday next be given to the defen- . 
dant, to fhew caufe why a writ rof attach- 
ment fliould not iffiie againil him for his 
contempt. And it is further ordered, thM 
leaving a copy of this rule zoithj and Jheiviiig 
the original to .any of tfte fufnily cf the f&td 
defendant J at the dwelling houfe of Itiiii the 
faid defendant^ Jhall be deemed good fervice of 
this rule. ': ; ■ - - 

On the motion of Mr* Wallace, ' ' ^ " 

By the Court. 

Vol. I. ^ S On 
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On the day appointed by the laft rule ttor 
ftewing caufe, Mr. Dunning ftated to the 
court, the fhortnefs of time that had been 
allowed the defendant to make a defence 
to the great length of frefti matter, which 
had been £ele6ted ; and afTerted, that it was 
Jmpofsible to confider of a proper defence, 
in a cafe of fuch importance, which had 
engaged the attention of perfons of all 
tanks, without longer time. And, after 
yery forcibly reprefenting the harfhnefs, 
and feeming perfecution in the cafe, moved 
to enlarge the time for ihewing caufe, 
until the next term. * The motion wai 
granted. 

Next month (July 1165) the miniftry 
W^re changed* And a total revolution in? 
politics took |)iace. Mr. Yorke, who had 
b^en appointed Attorney-general, was de- 
firpus of continmng^ this profecution ; but 
the. Marquis of Rockingham, who was then 
Minifter, interpofed, and prevented any 
farther proceedings. 

• In the month of November, 1768, a wo- 
man 



iiiah having appeared before two of his 
Majefty's juftices of peace, to fwear a child 
againft the fecretary to Count Bruhl, the 
Saxon Minifter ; the Count interfered, and 
the juftices were afraid to proceed. The 
woman applied to Sir Fletcher Norton, who 
advifed that a motion ihould be made in, 
the court of Kiiig's-bench for a peremptory 
mandamus to the juftices to proceed in that 
Jiliatiori. The motion was accordingly made 
by Mr* Mansfield* 

The Lord Chief Juftice Mansfield re-^ 
ceived it with marks of anger and furprife; he 
faid he did not underftand what was meant 
by fuch collufive motions, unlefs it was tcr 
draw from that court an opinion upon the 
privileges of foreign minifters, which they 
had no right to meddle with j that the mo- 
tion was abfolutely improper ; that he 
wondered who advifed it, and that he cer*: 
tainly ftiould not grant the mandamus. , 

Sir Fletcher Norton then got Up, and 

faid, that the party, was his client ; that his 

Majefty's fubjeds, when injured, had a 

S 2 right 
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right* to redrefs fomewhere or other; an4 
that he knew of no place where fuch. re- 
' drefs could be legally applied for or obtain- 
ed, but in the court of King's-bench ; that 
therefore he had advifed the motion. 

Lord Mansfield, upon this, began* to 
flourifh, in his ufual ftile, upon the facred 
privileges of ambafladors, the law of nations, 
&c. &c. repeated fomething about collu- 
five motions, and took notice that the ap- 
plication for redrefs ought regularly to have 
been made to Count Bruhl, or to his Ma-^ 
j efty 's .Attorney-general. 

- Mr. Juftice Afton faid, deliberately, that 
he agreed entirely wdth the Lord Chief 
Juftice, and that the motion ought not to be 
granted. ' 

Sir Fletcher Norton then faid, that, after 
lie had declared himfelf the advifqr of the 
motion, he did not expert to have heard it 
again called collujive; that he defpifed and 
abhorred, all ideas of collujion as much as 
any man in that court ; that it was the firft 

2 time, 
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time, and he hoped it would be the lall,, 
that he fhould hear the court of King'd- 
bench refer an injured fubje(5l of England 
tcf a Foreign Minijier^ or to an Attomey-gena^al 
for redrefs ; that the laws of this country- 
had not left his Majefty*s fubje6ts, com- 
plaining of injury, without a legal and cer- 
tain prote6lion ; that their claim was a claim 
o{ right, upon which the court of King's- 
bench had full authority to inquire, ar.4 
7m{/? determine ; that if his clients were in- 
jured, he fhould always bring them to that 
court for redrefs, let who would have com- 
mitted the injury, and he would take car^ 
that that court Jlioxdd do them juftice ; that 
his motion was proper^ and Jliould not be 
withdrawn. 

Judge Yates then faid, that the reafons 
offered by jiir Fletcher Norton had clearly 
convinced him, that he had not the leaft 
doubt of the authority of the court to pro- 
tect his Majefty's fubje6ls ; and that, for liis 
part, he fhould never refer them either to a 
Foreign Minifler, or to an officer of tl.c 
crown; that he thought the motion p r- 
S 3 feaiy 



A 
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fe6ily regular, and that it oujght to be 
granted, 

Judge Afton then began to recant He 
faid, that he was always glad to be con- 
vinced of a miftake, and happy in having 
an early opportunity of acknowledging it ; 
that from what his brother Yates and Sir 
Fletcher Norton had faid, he faw clearly 
that his firft opinion had been erroneous, 
and that he agreed the motion ought tp be 
^granted. 

Lord Mansfield then, in great confufioni 
faid, that he Jliould take time to cori/ider of it. 
To this Sir Fletcher Norton replied, that, 
as two of the three judges were of the fajne 
opinion, the motion mufi be granted ; but 
that, for his part, if his Lordftiip wanted 
any time to confider, whether, when a fub- 
je6t applied to the court of King's-bench 
for redrefs, he was or was not to be referred 
to 2i Foreign Minijler J or to zn Attorney - general^ 
he had no obje6lion to allowing him all the 
time he wanted • 

•Thu$ 
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Thus Wickednefs and folly were defeated, 
and the unhappy Foreign Minifter, in fpite 
of the law of nations^ was obliged to comply 
with the law I of nature^ and to provide for 
his child. 

The following Affidavits^ Jikd in Michaelmas 
Term^ 1769, are taken from the Office 
Cppies. * V 

IN THE king's bench. 

Auguft Henry, Duke of Grafton, maketh 
oath, " That on or about the 10th day of 
June laft, he received, inclofed in a cover, 
or ^covers, directed to this deponent, the . 
three feveral papers or writirigs^ hereunto 
annexed, feverally marked with the letters 

, B, and C, refpecftively. The faid paper 
marked A, purporting to be a letter, dated 
Mincing-laiie, 10th June, ,1769, from 
Samuel Vaughan, to this deponent ; the faid 
other paper marked with the letter B, pur- 
porting to be an affidavit made by Samuel 
Vaughan, of London, merchant, on the 
iJSd of March, 1769, before Samuel Turner, 
Efq; then Lord Mayor of the city of Lon- 
dpn ; and the faid paper writing marked 
S * with * 

% 
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with the letter C, purporting to be a cafe- 
relating to the clerk of the court's office in 
the ifland of Jamaica. And which faid 
three feveral papers fo inclofed in the faid 
cover, or covers, and dire6ted to this de^ 
ponent as aforefaid, were, as this deponent 
has been informed and believes, on or about 
the faid 10th day of June, brought to this 
deponent's houfe in Arlington-ftreet, in the 
pariih of St. James's, within the liberty of 
Weflminfter, in the county of Middlefex, 
by fome perfon unknown to this deponent, 
and left with this deponent's porter, or fome 
. of his fervants there. And this deponent 
faith, that the faid cover, or covers, in ^ 
which the faid three other papers were in-? 
clofed, are loft or miflaid, fo as that this 
deponent cannot find the fame, nor does he 
know where the fame are. And this de- 
ponent further faith, that he is informed^ 
and believes, that the faid paper writing 
marked with the letter (A) and the name 
Samuel Vaughan fubfcribed thereto, and the 
addrefs qr direction to this deponent fet at 
the foot thereof, is all of the hand writing 
of Samuel Vaughan, of Mincing-lane, Lon- 
don, 
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don, merchant. And this deponent further 
faith, that he is informed and beheves, that 
the faid paper or writing, marked with 
the letter B, purporting to be an affidavit, 
as aforefaid ; and likewife the N. B. or 
Words wrote underneath the fame, are all 
of the hand writing of the faid Samuel 
>^ Vaughan, of Mineing-lane, London, mer- 
chant, except the name or words [Samuel 
Turner, Mayor] fet or* fubfcribed to the 
jurat of the faid affidavit, which this depo- 
nent is informed and believes, are of the 
hand writing of the faid Samuel Turner, 
then Lord Mayor of the city of London. 
And this deponent faith, he is informed 
and believes, that the words indorfed on 
the faid paper or \yriting marked (C,) that 
is to fay [Cafe to be perufed at leifure] are 
of the proper hand writing of the faid 
Samuel Vaughan, of Mincing-lane, Lon- 
don, merchant ; but the body of the faid 
paper or writing marked (C,) is of the hand 
writing of fome other perfon, as this depo- 
nent believes, who is unknown to this de- 
ponent. And this deponent further faith, 
that at the time this deponent recei\xd the 

faid 
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faid feveral paper writings hereunto annex- 
ed, as aforefaid, and before, , he, this de- 
ponent, was, and ftill is, one of his Ma- 
jefty's mod honourable privy council, and 
alfo the firft commifsioner named in, and 
appointed by his Majefty's commifsion un- 
der the great feal of Great Britain, for. exe- 
cuting the office of Treafurer of his Majefty^s 
Exchequer. And this deponent further 
faith, that by the words [Clerk of the 
court*s office in the ifland of Jamaica] men* 
tipned and contained in the faid paper 
marked with the letter (B,) and alfo by the 
words [To clerk of the fupreme court in 
the ifland ofj Jamaica] wrote at the foot of 
the fame paper, was, and is meant and in- 
tended, The office of chief clerk to attend 
the fupreme court refiding in the town of 
St. Jago de la Vega, otherwife Vaga, within 
his Majefty*s ifland of Jamaica, in America, 
as this deponent apprehends and verily be- 
lieves ; and which office, as this deponent 
is informed and believes, is, and bath been, 
granted by the crown, by letters patent 
under the feal of Great Britain; and is 
an office of a public nature and trufl:, and 
• . .of 
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of confiderable profit, and concerns th6 ad-- 
minlftration and execution of juftice in the 
faid ifland of Jamaica. And this deponent 
further faith, that he verily believes the faid 
letter and affidavit, were written and fent to 
this deponent by the faid Samuel Vaughan, 
with a view to tempt and corrupt this de- 
ponent for a gift ox reward of five thoufand 
pounds, to procure his Majefly to. grant the 
aforefaid pffice in the rqanner mentioned in 
the aforefaid affidavit, And this deponent 
further faith, that he hath been informed 
by Mr. Henry Newcome, of Hackney, in 
the county of Middlefex, that the i^aid 
Samuel Vaughan had applied to; him, to 
convey a propofal to the effe6l. contained in 
the faid affidavit, to this deponent; w4iich 
the f^id Mr. Newcarrie had refufed to do ; 
^nd which inforn^ation this deponent be- 
lieves to be true. And this deponent faith, 
he hath lately caufed an application to be 
' made to the faid Henry Newcome, to make 
&n affidavit of what he knew relative to the 
^bove matter, who returned for anfwer, that 
he had rather appear in court, and give an 
accQuptj, viva vQC€y of what he knows rela- 
tive 
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tive to the affair, than give an affidavit, 
or to that effect, as this deponent has 
been crediby informed, arid verily be- 
lieves." 

Grafton. 
Sworn this 16th day of Nov. 1769, 

at my houfe in Lincoln's-inn- 

fields, before me, E. Willes. 

Letter A. 

My Lord Duke, 

Mr. Henry^ Newcomers ftrift honour, as 
well as his very fince|:e regard for your Grace, 
rendered him (in my opinion) the propereft 
perfon to entrufl w^ith a propofition that re- 
quired the utmoft fecrefy ; but his delicacy 
preventing, I am (by the nature of it) pre- 
cluded from every other method, but by 
immediate application to your Grace ; in 
w^hich I am confirmed by Mr. Howell's ap- 
plying again yefterdayto purchafe a refigna- 
tion of the patentee, who is my friend. 

The inclofed affidavit will fliew the pro- 
pofal, which wall be increafed, if neceflary; 

and. 
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and, would your Grace indulge me by 
perufing the cafe, I truft it would appear, 
that I have a pretenjton in preference to any 
x)th€r. 

I will take an opportunity of waiting 
upon your Grace, hoping the honour of a 
conference, otherwife, to receive back the 
affidavit, in order to deftroy the fame. 
I am, 

your Grace's mod obedient, 
and moft humble fervant, 

SamK Vaughan. 
Mincing-lane, 10th June, 1769, 
His Grace the Duke of Grafton. 

Affidavit B. 

London, ff. 
^* This day appeared before me, Samuel 
Vaughan, of London, merchant, and made 
oath upon the Holy Evangelifts, that he, 

being informed that Mr. — ; Howell had 

faid, that he either expe(5led, or was pro- 
mifed the reverfion of the clerk of the 
court's office, in the ifland of Jamaica ; and 
as he (this deponent) apprehends that he 

has 
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has fome degree of merit in what he nal 
already done to promote j9?^^/2c fecrtrity of 
property, by thie regular recording judg- 
ments, &c. and in properly conducting the 
faid <#ce; and that, as , his . own inteijeft 
tenders neceifary the continuing the fame, 
regularity ; therefore he, this depofte;nl^ 
doth hereby voluntarily promife and engage^ 
that in cafe the rcverfion of the faid office 
ihall be made and procured for the natural 
liyes of his three fons, Benjamin, William^ 
and John Vaughan, of Mincing-lane, or for 
the lives of three other perfons to be nomi- 
nated by him, (which ever ihall be pro- 
pofed,) upon the fame conditions as are 
mentioned in the laft patent for that office ; 
that then he, (this deponent) will, upon 
the faid patent being delivered to him, pay 
into the hands of Mr. Henry Newcome, or 
to his order, five thoufand pounds^ lawful 
tnoney of Great Britain, to be paid to the 
perfon or perfons who procures the faid 
patent ; or, if required, lodge fecurity in 
the hands of the faid Mr. Henry Newcome, 
for the payment of the faid fumoffive thou- 
fandl pounds fterling, fo foon as the faid 

pa- 
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patent is made out, and delivered to him, 
this deponent. And this deponent further 
faith, that he never hath, dire6tly or indi- 
re6lly, mentioned or given the ieaft intima- 
tion of his intention, defign, or propofition 
touching this matter, to any perfon or per- 
fons, except to the faid Mr. Henry New- 
come. And this deponent further faith, 
that whether this propofition fhould be ap- 
proved, accepted, and be efficacious, or 
otherwife reje6led, that in either cafe he 
(this deponent) will never at any time or 
times divulge, mention, or give intimation, 
offer, propofition, or agreement relative to 
^this matter, to ' any perfon or perfons 
whatfoever, except the faid Mr. Henry 
Newcome ; and further this deponent faith 
hot/' 

Sam^. Vaughan. 
Sworn at the Manfion-houfe 

in London, this 23d March, 

17ff9, before me, SamK Turner, Mayor. 

N. B. Mr. Abraham Farley has two pia- 

tentsi xriz. for clerk of the crown and clerk 

of the peace in the ifland of Jamaica: for 

4 clerk 
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clerk of the fupreme court in the ifland of 
Jamaica* And it is the lail that Mr- 
Vaughan is particularly defirous to obtain. 

Upon the firft day of Michaelmas term, 
in the year 1769, the Duke of Grafton, by 
his counfel, the Solicitor-general, (Lord 
Thurlow) moved the court of King's-bench * 
for a rule againfl AIn Vaughan, to fhew 
caufe why an information ihould not be 
jfiled againft him for fending the letter to 
the Duke of Grafton marked A; and the 
affidavit made before the Lord Mayor 
marked B, in the preceding papers. 

On the 27th of November, the argument 
on this rule came on, when Mr. Wedder- 
burn, now Lord Loughborough, who was 
counfel for Mr. Vaughan, exerted himfelf 
with great force and energy. 

After hearing the counfel on both fides. 
Lord Mansfield delivered himfelf as fol- 
lows : 

" What the Solicitor-general concluded 

with, 



IV^ithj is decilivtf upon the prefent ocdafion^ 
on account d( the Irepeated declarations by 
the cdunfel for the defendant, that a prac- 
tice of the kind domplairied of here, 1$ 
certainly diftionoui'able andfcSndalous; and^ 
becaufe it appears, that decjlaratibn of thelts, 
is warranted by the opinion the defendant 
himfelf htdx)f the tranfa(?lion, which, moft 
snani^eftly, he thought at the time, to be 
m tiinfa6lion which could not bear th6 
light; for in his letter he Writes in th»i 
mannei: upon it: " A pfdpofition that re- 
quires the iititloft fecrefy.** ISecrefy 1*^-^ 
Why, if the office is tb go to the higheft 
bidder,. and Mr. Howell waei offering, and 
that occaiioned a fecond higher o^er to be 
pcopofed, why fecrefy? Mr. Hei^ry Ne^ 
come, he fays, has a delicacy— i^whit hii 
delicacy was, appears upon the affidavit ; 
that Mr. Ncwcome thought, alter refle^if-^ 
ing upon it, the tranfa<ftion to. be fuch, htj 
would not meddle with it. The eictraordi- 
nary manner of the fecurity for the pay- 
ment of the money,' not by a bond, not by 
agreement, not >y a note, (bectofe they 
would have been certainly void in iaw, for 
-Vox. I. T- m 



in a enmipal tranfe<^*>%.evjdry bonci anrf 
H^eaRWflt ©ij|4? • %o^ fe^fe^ |t, would be 
.t€>«i in Iftw) 1^ by an affidavit made be« 
{<jre th^ I^eird Mayor, fwearing to pay the 
moneys ftpd m Ihftt affidavit^ an affurance, 
^hftt H fe^df n?v^. b$ej) divulged but to Mr,. 
^ewf^oraieT W^ ev?p /hoiild be to man, wo-. 
maHf ugr <5hil4 in the worldi ^is appears 
tp be the fenfe of the defendant's counfei^ 
?«id qf the defendant hioifelf. It has been 
iflliptjated ky. ih^ qE>unfel, that tcanfaiJtic«i3f 
of this kind fw mfn^y are frequent, i. ^^ 
that in the city <^ JUnidofi/ they are b^-* 
lieyed to -hpc /r^ueiii Afld the defence 
lift^e fey the ^ffidatit is, th?Ct he verily hc-» 
lieve^ the 9&Mdm^M:i>e aecounted fotf^ 
a<^ w^^.fakable* ftnd if H was not fold ta 
fj^in^ it would be fold to Mr./Howell; there-* 
Jqpei be ^w^ftt aqfKWi a prefumption, that ifc 
ifa» ^le^le* , ^( The nature of the things 
jjgthqut; a**h(Wily from Hawkins, jChewa 
¥fh)fjh.eff things were ^i^d by the defen^ 
d^B^Vs ^i*Jfel;;'iQr, if a man fells lawftilly 
Wlf%l hejftft n fight lo! foil, there is nothing 
i^Eandal(;^M Oir^iiboROUrable ;. but, if a man, 
^T^d^ .Hinkif* the relation of an office? 
: . ' I undef 



;Moderthe Kihg;.or of a pcifoil ih whf>^ 
ihfi King t>uli cpnficteilce^^ dt of a Mmifter, 
if he tak^s motmy £(x the iife of that twfci 
fidierlce the King ^uU ifi'hihl^ he h^ly 
ib^,tTays the King^ be bafely betrays his 
triift-^it may then be t^ialildibaiidtloufc and 
diihohoUrable (if thofe i ei»thets are to te 
chofen, inilead of i^e^ ^tl^^ ctiminah)^ 
The mifcljifef ialfo that .miy , ^fe to the 
pubjic in; bafy^ittg the gteiit ftc^ thfe fcrowh 
(^ich the w*iiddm'of the cJonftitulkm ih- * 
tiiUfts thQ Kingiib diij|[>ofiiig df, on atfsjuiit 
(^ th§.b»firfteiktf> be executed by them*) If 
|H)<¥>t}t^i'rt£j;hKihdpri€k^ preferments, if 
pardons^ If ceyerythii% ia to be put tip tt> 
fulei fee thcl teriibk^ coftiisq^nbe that will 
cefult theref froto tp the, piiblid If the cafe 
is ;fo GiiE«*mftanGc!d, for this' court, tipofc 
that ;grouiJd> Lta rtfufen tfcd information^ 
t¥hich do^s ^ffciftually bai- every ihdi6l:^ 
nient; :(fot nb grand jyry.^oi&ld||rant ah 
indictment after this court hady upon poi^ 
i>f law, debarred an information) that it is 
no crime in law* to commit fUch a fii6it-« 
it would be highly improper for this court 
to do it in a fummary way, which would 

T 2 be 
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1)e liable to no review, if the matter was 

eviex fo doubtful. Unlefs, therefore, I was 

«learfer than ihe light of the fun at noon* 

day^- that it had been fettled and eftabli(h- 

cd, that fo miichievous a praftiqe fhould 

nbt'be funifhaU» by the law^ in being, I 

-ihould agree fwmaking this rule abfolute. 

The defendant may demur to it, or move 

-wi arreflbbf judgment after trial ; and, if he 

is not fatjsficd by tl^s^ court, he may have 

-th&<ipinioitx>f the High Judicature, afsifted 

byidlthe judges of Engkn^- And, when 

^^queftion. comes to be foleninly adjudged, 

it 1^1 be for thear oonfideration, if they 

dSiould think there ^^lould foe no kw in t>e«> 

9ng tb: guard ag^iilft the mifchievous con^ 

Sequences. I own/ at prefent, I am not 

Satisfied with any of the ^u^guments that 

have been ufed to raife a ^doubt> whether 

this is, in the language of the law, a mif- 

cjemeampr, and poniniable as fucfa. I think, 

the natural genius of a man's own mind, 

judges better of it, than aD the labour and 

ingenuity that has been ufed, to make it 

not criminal ;— vriien I fay criminal, I mean 

cHmioal as a mifdemeanon I will fay lit* 

tie 
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tie upon that, becaufe, whatever opinioa 
I, may be of jaow, it is without preju4ic,e* 
I will hear the. argument upon a demurrer^ 
if there is one, or upoji m aureft of judig-» 
ment, if there is one, juft as open as if 
nothing had pafied. Ther^re, I fl\?ll pur-j 
pofely avoid faying any thing on the arg^^4 
ment, with a view of prejudicii^, as Uttlfti 
aspofsibl^, any future argument, if th^t is, 
thought fit upon the oc<;afion. In the firfto 
place, as to the ftatute of Richard the Sev^. 
qond, and Edward the Sixth, I do Jigreo. 
>yith the Solicitor-general, .the queftioiv does? 
ncit turn upon them, whether they do o«i 
do not extend to Janiaica ; but the argu-; 
ment made ufe of, does not At aU go to t^O; 
queftion, whether they do nqt ex;tend ta 
this cafe ; for this office is granted by letteiw 
patept, under the great feal pf England ^ 
%il letters piatent that are granted by the 
icing, under the great leal, ^e governed 
l?y the law pf England, The colonies them-r 
Selves hq^ve their own particular laws, and 
the argument is very colourable, which 
Mr, Wedderburn mentMUjpd^ if it is in thft 
y^portf—To be fure, nq jySl of parliament 
T 3 made 
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made in Engtarnd, bind^ Ireland^ e^f%<:ol6^ ^ 
py, actually fettled, without Hahaing them ; 
but it b hip]Af ill the law^ of England, 
botb commdn afld fta^tute; g'oto a colony 
new fettled, wbich were in Wng at the 
thne of iettlemeat, with this rtftridlion :— 
PMYided that they be laws fuited to their 
fituatioB and condition ; and therefore, with 
that reftri6tioQ, to be fure, a bundreth part 
ol^ the ftatntes of England donH go to the 
colonies : btit they ^lo go, if they are appo^ 
ifte, and adapted to their fituation a^ con* ' 
iKtion, for, ^ they carry t^ ftatute law, 
iV they carry the commoii law«j that are- 
^plicable* Thei ^tuation 'of Jamaica dif*^' 
fbr^ inde^, hec^iife, being a eonqu^e^ 
country, it retains its own lawiB, till tb^ 
e<Ma<jueror alters them, and they are retain^ 
ed i|i^ fp far as they are not altered ; and, 
imiefe they are totally altc^red, they retain^ 
their owp laws ; therefore, the argument ia^ , 
rwy ftrong, as to the nature of Jamaica, 
Iiba4 thofe po^ive laws ihall not extend to 
them ; and, I know, inexperience, agre^^ 
liMtiiy a^s have been adjudged- not to ex^ 
1iefi4 to Japaaic? j as fpr i^ftjinee, the ftatiri^ 
- . of 



bf frauds, and feveral others, (tlidogh li 
was conquered in Cromwell's timer) that 
and feveral others were made before thxS 
tifurpation. It is quite a different confide^ 
ration, and you will find that irt the caf<S 
of the Ifte of Man, I think it is in the fe* 
cond or third inftttutej you will find it 
there — the chief juftice, I think. Or twd 
jOt three of the judges attending with ootm- 
fel, they might defcend accordiflg to thft 
laws of finghit^, the Jettets p^eid beiftg 
the law of England, they being tftotJ^led 
to dower under the few of Englawd, afnd iti 
that cafe they hcH, that the eftate wa# td 
defcend to the daughter of 

therefore, if that wa» neceflafy, if 
would not reach to the cafe of Ititeti 

^tent undeif the great feaF, molt be go- 
remed by the grand law of Ettglknd, ht 
iftey for commifsions abroatf, dr what^v^*^' 
thfey may be. But, it does rtbt feerti i6 
me, that this mattei^ turns upotr the f^atuti 
of Richard the Sdcottd, or Edward ih6 
Sixth, but upon the conrriiofn law'. Thi^ 
firft great confiderafioii Is^ whetltfr a privy* 
comrfdlor, and an^ oflfccr at the head of 
T 4 t^^ 
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the KingV treafury, and in cpnfidence witl? 
the King, fejling that office, i* e. fejling hi$ 
jntereft with the King, for the grant of 
that office V — whether this fs a mifdemeanor 
or not at common law? For ypu muft take 
the fia6l| which there is po contrpverfy 
about.! — rSee what the fa<ft is. Thi& is aij 
pffice in the gif^ of the King ^lone by let-? 
tcrs patent; it is not in the gift of any fubiT 
je6t whatever ;— -there is no right pf office 
to recommend whateyer; but it is the King's 
pwn gfant, — and it is the King's grant 
which mull pafs ex gratia fpfdali mcra mod4 
fr ^ati^, fcientii. And |f the ]^ing fold it 
by his letters patent, it would he ?iding 
contrary tq the truft the conftitution hath 
yepofed in h^m, for the djfppfal pf thpfp 
pffice3.-*-The conftitution don't intend th? 
crowrv ihould fell tliqfe offices, tQ raife a 
Revenue out of thofe p©ces» This beii^ 
jthe nature of thofe offices, what ^s the ap^ 
plication I The Dul?e of Graftpn has fwqrp 
tjh^s-rrhe h^ f^orn that this offer was made 
jjiiap, with ^ y\ew to tepipta^ corrupt 
\i\rn^ fqr agifto^ J^ward pf SPOpl. tp prpT 
fj^f hif Majefty to graptJtheaforeJ[aid offic^ 
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In tke manner mentioned : that, the P^e 
lias fworo, Mr* Vaiighan 4oes not djeny it, 
therefore, it is admitted, this was the vie\K 
to procure this office from his Majefly — ^not 
barely to give it himfelf, but to procurq 
;^he office. Is it pofsible to hefitate, whe- 
ther this would pot be criminal in thfij 
Puke of Grafton, — contrary to his duty as 
a privy-counfellor,; — contrary to his duty* 
9s a Minifterj'^-contrary to his duty a? a 
fubje6l? If a min in no office has inr 
tereft with the Kinje^, and comes to recom- 
inend a perfon to hi'm, under the infla^ 
^ce of a bribe, it is different what the 
perfon, whQ defires to be patentee, does, 
I have looked iftto i|p cafe upon it, but 
from my mernory, I do think, if ypa loo^ 
back to the iippeachments of the Houfc 
pf Commons for two hundred years, of 
J^iniflers, that, trup or falfe, {very oft^n 
there are falfe charges, and fometimes 
truer—) tjiere h:*dly ever is an impeach^ 
jnenjt againfi a Minifies, where the charge 
is not for receiving mpney for procuring 
a grant from the Kin^^ I am fatisfie(| 
1^ \^gs (o with the Puke pf P\ickinghaiiij 

. ixid 
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and I am fatisfi'ed k was fo with tlie Lord 
Clarendon, though be was a rery 'hon^it 
man. ' 

Mr. Wedderlmm. That ^^as upon^ the 
ground of monopoly. 

Lard^ Mansfield. It is tliefum of money 
makes a charge. If it is ertmxnal in mi- 
nifters or privy-counfellors to do this, I 
take it to be a very neceffary confequetice, 
that, wherever it is a crime to take mo- 
ney, it is a crime to give it ; becaufe the 
corruption is reciprocal. It is corrupt in 
the receiver, it is corrupt in the tempter and 
giver, I take it in all circumftance« to 
be reciprocal,— where the receiver is guilty^ 
the giver i& alfo. But it is faid, this is 
not the giver, it way rcfirfed— That at*» 
tempts to the crime are not the crime, 
is certainly true, where there is an attempt 
i9 commit a crime, which of itfelf is not 
the crime. But there are many cafes where 
the attempt is the crime ; and, in all cafes 
of corruption by bribery, the attempt is 
complete with regard to the offerer. His 
crime has had its full completion, whether 
the other refiifes it, or takes^it, dbes what 
i he 
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fee was bribed to do or not ;— from the na- 
ture of the thing it is fo,— There are many 
cafest Mr, Lee, very fairly, though it was 
againft him, looked into tjie authority of , 
Lord Coke — -He fays, if you offer a bribe 
to a judge, — no matter whether he take 
it or not; though he refuies it, the bribe 
is complete with him that offers it : as 
in the cafes that have been mentioned of 
bribery at common law, of money at aa 
ele<5tion for a man to take a bribe for hit 
vote* If it refpedts a place of public 
trufl, the conflitution intends it fhall be 
free— How does that hold with the advice 
jgiven by a Minifler to the King? Upon 
the fame principles ; — his advice Ihould be 
free according to his judgment. It is the 
duty of his office — he has fworn to it; 
therefore, in thofe cafes Mr. Wallace aU 
luded to (I remember the two laft) it 
was taken for granted, that an offer to 
bribe at ele6tion of Members of Parlia-- 
ment, or of a magiflrate at a boroughi^ 
though the perfon did not vote, yet againft 
the offerer the crime was complete. So 
it was io the cafe of Lee againfl Plimpton, 

Mrt 
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Mr^, Lee was candid enough to cite this,- 
though againft him. I am very far from 
being fatisfied that thefe arguments raife 
4 , doubt, that this is not a mifdemeanor,. 
If it was a doubtful matter, I fhould be 
of opinion to have it determined in that 
way, where it pould not be concluded by the 
opinion of this court, but might go farther. 
r Mr. Jujiice Yates. The counfel for the 
defendant have very ingenioufly, and with 
great, ability, endeavoured to lead off 
the attention of the court from trying the' 
queftion, to that which 18 not the quef-* 
tion. With this view th^y have learnedly 
debated, whether the ftatute of Edward 
the Sixth extends to Jamaica; whether: 
a fale of office is an offence at common 
law, or not? — When, after all, this has 
not the lead femblance of a fale of of** 
fie?, nay, the defendant doji't affujne the 
chara6tet of a purchafer ; for, by bis own 
affidavit and offer, it is for fuch perfons 
as (hall have procured the reverfion for 
him. Now, in all purchafe$, the contraft- 
ing parties muft be deemed to have a 
power to fulfil the <?ontr8<5l. That, irv 

thfs^ 
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this cafe, fuppofes the office faleable; 
that it (hould be an officie within the 
power of the Duke of Grafton him- 
felf to grant,-*-the defendant does not 
look upon it in that li^ht ; but there is 
a fum of money offered for the procuring 
this office, which the defendant tells us, 
is in the gift of the Crdwn. Another 
thing too,—- when fair purchafes ate made, 
they don*t come cloaked up in an affida^ 
vit of fecrecy, but a frank, open," and in* 
genuous offer, if the heart means honeftly. 
In this cafe there is^ an affidavit of the 
utihoft fecrecy, — ^the letter fays, that the 
propbfal requires the utmoft fecrecy ; and, 
to ahfwer the explanation given of this affi- 
davit of fecrecy, it is faid, that the defendant 
mi^ht be confidered in the light of an indiffe- 
rent perfon.— ^I fee, in this letter, he defires, 
that if the offer be not received, that he 
may then have the affidavit back, in order 
to deflroy it;-— when, if all his apprehen- 
Hon was, left the Duke fhould fufpedl he 
meant to entrap him, if the offer was re- 
je6ted; where wai that trap that ihould 
make it necellary, after the affair was over,^ 

to 



to deftroy the affidavit? This is the trtrtf 
queftion; and I am forry th^t ever fuch 
a queftiph Ihould be made a queflion — 
Whether a bribery to obtain an office, 
ihall be an offence or noF-^It is Hated 
by the defendant himfeif, to be an office 
of great trull and profit. The method 
-ufcd to obtain it, is to ipfluence a privy- 
counfellor to induce, or to warp the judg- 
ment of the KdUig to give an office of fo 
much confequence, merely from the mo-< 
tive offered in thi$ cafe to the Duke, 
— ^the motive of a reward to procure his 
interefl. — But, howeyer, as this ni^tter will 
ilill be open for the defendant to debat^ 
hereafter, I fhall think it wrong to go 
into the queflion too much now. The 
light the Solicitor-general put it in at laft, 
is right ; and even if it was but queftion* 
able, it would be right to go into it; it 
would be wrong for us to anticipate the 
final decifion of that queftion, which he 
will be afterwards at liberty to make by 
demurrer^ I Ihali reftrain myfelf from 
making further obfervations now; but it 
is certainly a mattej fit for an^enquiry# 

and 
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in^ the .def(^(idant and profecutor will 
have time ^o condder the matter mora 
fully. 

Mr. Jufiict AJion. I am of the fame opi* 
nion, 

Mr. J^fiict Willes. I am ^Ifo of the fame 
opinion. 

The rule was made abfolute ; which the 
Duke confidered a fufficient vindication 
of his character. Perfecution was not his 
defire. His Grace thought Mr. Vaughan 
was more a fool than a rogue. And here 
the matter ended. 

r On the fecond day of Fehmarjf^ i'7J73, 
ibere appeared in the London Eveoiog^ 
Vo% a letter under the fignature of Alfred^ 
charing Lord Sandwich, who at tha| 
time was Firft Lord of the Admirak)^^ 
Wi^h haying expofed to fale the office of 
a commifsioner of the navy, for the U^ 
of two thoufand pounds, ai^d cmpl9yk)f; 
Mr. Corte, agent, to negotiate the affair. 
Lord Sandwich brought aa action ag^nfl 
the printer ^r this fcandalum^riidgnatum. 
^ The 



The printer, in his plea, put himfdf 
mpon his country to prove the trufh of 
the charge. 

From this condu6^ of the printer^ the 
caufe became a matter of great expectation ; 
for although it is generally believed^ that 
places under government have frequently 
been fold, yet it is very difficult to af* 
certain the fa<5t. But this offer, to provp 
ihe truth of a charge of this importance 
againft a peer, in the higheft criminal court 
of juftice, was a refolution that no man 
then\ living had ever witneffed. ^ 

' If the jury found for the defendant (whofe 
name was Miller) the vferdi6t was a rfe^ 
cord of Lord Sandwich's guilt, and he 
mud have been im,peached upon it. On 
the contrary, if the jury found for the 
plaintiff, the ruin of the defendant was 
the certain confequence. The public at* 
tehtlon was vei^ much excited by it. 



On, the cightl^ day of July, 17T3, the trial 

'* came 
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came on before Lord Mansfield, and a 
fpecial jury. 

The accounts which w6re given of the 
trial at the time, were very loofe and 
imperfe6l. 

The following extra6ls are made from 
the fhort-hand writer's notes, and may be 
diepended upon. 

After proving the publication of the 
newfpaper in the ufual way, by the 
officers of the ftarap revenue (a practice 
that is not very decent, becaufe the officers 
of the revenue fhould not, officially, be- 
come informer in any thing that does 
not belong to the revenue ; and it is be- 
lieved was firft introduced by Lord Manf- 
field) and that Thomas Hanway, Efq. who 
was a commifsionei; of the navy office^ 
died in the month of October, 1772; 
that Charles Marih, Efq. was removed from 
the vidhialling office to fill Mr. Hanway's 
place at the navy board ; and that Wil- 
liam Gordon, Efq. tva& appointed to fill 

Vol. L y Mr, 
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Mr. March's place in the vi6lualling of-^ 
fice. 

Mr. Seijeant Adair, at that time Re- 
corder of the City of London, opened the 
defendant's cafe. After a ihort exordium 
he faid,. 

" That he had grounds to fupport him 
in fubmitting to the jury that this was 
not a groundlefs charge ; that it was not 
conceived in malice without any foundation 
whatever. The defendant fubmits it to 
you [the jury] that there is matter to 
difclofe to you in this place, that juftifies 
him in having publifhed what he has 
done. 

The charge is. That a mejfenger was fent 
te Captain Luttrell^ with an offer of^, 4 t^- 
cant place of commifmner of the nmy^ in 
cafe he would advance 2000/. a vacant place 
of truft in the naval department ; the noble 
Lord being at tJie head of that departmmty is 
caHed lupmi therefore in the pitblic papers^ to 
vindicate hbnfelf from ayi inference that might 
arife from fich a negociation qs he had m- 
2 . . ^ved 
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t€rea into^ or was fuppdftd to hctOe entered , 
intOy itpdn the fttbje<:ti which it was orily 
in his power ever to, make good; rtie itt^ 
ference that arofe from that^* afFi^diiig tlie 
noble Lond's chara6ler^ muft undoubtedly' 
affedl. the rnin'd of the Writer, ai\d» muft 
afFe(5l every perfon till ^.nfwered. There- 
fore, this being the charge, the anfwer to 
it is. That there was fuch a tratifaction ; that 
a vie/Jenger wasfent ; thai that mejfenger came 
with this offer J and if he came with the offer^ 
if the perfon had not the authority to make 
that offer good^ he xvas deceiving the perfon to 
whom he made the offer^ but in a more 
tonfiderable degree abufing the nayjie and 
character of the noble Lord he ivas alluding to. 
Gentlemen, this is our anfwer to it; we 
have juftified in this way, that a meflen- 
ger was fent, the paper goes no further, 
the paper charges no more than a mef- 
fenger was fent in the dead of night; 
what comment that affords you will judge ; 
it is fufficient for me to fay, and I am autho- 
rized from my inftru^lions to fay, that was 
the truth; a meflenger was fent to tender 
this place upon fuch terms to Captain 
U 2 Lut- 
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Luttrell ; — that Captain Luttrell did, as he 
ought to do, reject the offer ; — ^the perfon 
that made this offer, was a navy agent 
too. Captain Luttrdl's obje<?lion was, that 
he would not obtain that by corruption, 
tvhich fhould be the reward of honourable 
fervices, . If that had not reftrained him 
from , entering into the negociation, with 
whom would any body fuppofe he was 
to compleat the ipiegociation ? — not with 
Corte, the agents who had no authority 
to fell for himfelf, nor will any body 
prefume otherwife than that he was the 
agent for the noble Lord that prefided in 
the navy department, and who alone had 
the (T^mw^ of that place. After this offer 
was made, this paper appeared ; the noble 
Lord was apprized of it, the report was 
fpread abroad, however long antecedent to 
the appearance of this paper, and gained 
general ground ; was the converfetion of 
companies in general ; and I trull and be- 
iieve, before this trial is over, you will be 
convinced the noble Lord knew it; the 
noble Lord had feen Captain Luttrell; 
Abe noble Lord, I trufl, will be fourtd 

never 
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never to have entered into any exp©ftula- 
tion with Captain Luttrell about it; that 
Corte was the profefled agent and hego- 
ciator, and; did make this offbr, the nohle* 
Lord had all tljie reafon in the world to 
thinks but no notice was t;hen . taken^ no 
notic? to this hour is taken of that per- 
fon. I, fubmit it to you, gentlemen, 
t^iat when i^lm circumftance appears^ it 
is ik^tlficationi and juftifies all that the ali- 
thjCf?,^ has aflerted in this paper. 



^.\^ 



IF the charge goes fo high as not only 
to afFe(?t the noble Lord in his private, 
but in his public character, ivhat excufe 
has the noike Lord to make that he has not 
brought this Corte to punijfimenty — a7id thai 
hefuffers Corte to go abroad^ exercijing hisfiinc- 
tions\ without calling him to an explanation? 
He has had nothing of an explanation from 
Captain Luttrell; he has never caHe*d for an 
explanation ; if he had, he might have traced 
it to Corte, the man that fo ufed his name* 
If a perfon, without authority, enters upon 
a corrupt and difgraceful negociation, and 
by that means brings ilander uppn a great 
name he is no wife authorized to do, he 

U 3 ia 
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is a ftibje6t erf public juftice, he deferves^' 
punifhment ; and when the arguments afe 
ufed for going in the ordinary Hrre oF private* 
reparation, it might have been ag^iwft Gorte ;' 
he is the per/on upon xvhomhlw noMe^ JLord 
Jhquld have'poitred the •vengeance due to hist 
injured character^ and not againft the printer*^ 
Yet the printer only isyZ/i^/erf out for the^ 
vindication of that character for whiclv 
this action is brought; and Mn Corte^ 
who ufed the name of the noble Lonf ,' 
(who is the author and inventor of .this 
caiunmy, as I now infift upon, and the^ 
man who ought to be punifhed) walks^ 
^bput unnoticed, and exercifes a trufl; 
even at that board at whiqh the noble, 
I^prd prefides: he is not brought before 
you. If upon that kind of conduct opi- 
nions prevailed to the prejudice of- his 
character; if the npble 'Lord brings that 
criminal before you, he wpyld have it in 
hjs, power to prove every thing. If he 
ptits it home to the man, to fhew he had 
9;Uthority to do it, and he can prove that 
he had no fuch authority, the noble 
JLord would then have an opportunity ofv 

vindi- 
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vindicating*' his xhara6ler : but he calls 
upon the pf'iMer who has put in the let- 
ter ; he has riot ^called upon him to pro- 
duce the auflhc^ iri the ufual way, but 
againft the very" fwvcHoh and profefsion of^a 
printer u this^ action levelled i he has not- 
given him thofe ufiial means' of juftificat- 
tiori, which men are allmv^d in that 
-profefeion,' aftd in a w^y in which is 
ufiial for iiien who -feek fiof rerfrefs of chi- 
i^a6ter in the courts of juftitie ; they always 
demand fifft who are the others, before 
they attack the un'svary and Unguarded 
communicators of fuch kind of reports to 
'the' ;^uBhc. Thpy haVe hot- 'done that 
, 'h'etfe, but bi^uglit it • agaiilft* 'thiS printed 
who ha^ ndt ' had it in^ his - p6Ver, like 
Corte, to vindicate from fuch inipiitation thfe 
Aoble Lotd-s chiradler. • Voudo not vindicate 
it by fuch aH action as tkh, if you give 
'HOfidQL' ddmages a'gainjl ike printer; you do 
not Jilence tfte reports^ noi- dlter the opinions df 
the public; y6u do not cdnfute the inferences 
that arife front a ttHnfaction of this fort. I 
will venture to affert, Corte is punifhable 
for it', if the noble Lord thinks proper to 
' ^i . U 4 ' .do 
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do it. It would be unreafonable to a 
great degree to think there :^vere not well 
founded inferences againft the noble Lord, 
when he is reftrained from doing it by 
motives not much to his honour., The 
. vindication is open to him. He is fairly 
open to vindicate. ; ^* The charge is falfe, 
(it is faid) <he charge is high ; the noble 
Lord, if it is not totally confuted, if a 
fufpicion lies upon ^is chara61:er, he is 
unfit and difcjualified from every public 
truft, and lofes all the efteem he evcar 
had in the world/' ; ^ 

Thcfe .are J:he cotifequences that depend 
upon thi$ Tindication. I amforry the noble 
Lord is Jb circuftij/ianced^ that to d(f what he 
willy in this caufe, he is m>t vindicated tiU 
he feeks fatisf action againji Cortf^ that has fo 
abufed his name^ and ventured to tranf.- 
,a6t 2^ negociation under the colour of fuchi 
a name and authority as this.' Till if4s is 
, done J do what you wHlj Oie imputation mufi 
rejl upon the noble Lord^ If the noble 
Lord neglects ajl thofe means of juftijfica'^ 
tiQn^ has he anv right to complain that }i- 

paper 
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paper is publifhed, from which inferences 
arife that may pofsibly be faid to make 
to his difadyantage^ and to the piejudicc 
of his chara<fter ? It is open to confuta- 
tion whenever he will. But he negle6ls 
the means, aiid choofes that a jury fhould 
fp far go out of their w^y to gratify his 
requeft, a« to pour ruin upon the head of 
a priftter, when he himjklf gives countenance 
to the imputation^ by not bringing before yoyL 
the jKrjmt whom it was in his poxver to do. 
Gentlemen, we fhall bring Captain Luttrefl 
before you ; then, I prefume, the cauie 
refb liere; — the paper has made no con- 
cltifion. If by conftru6lion, any inference 
arifes from it, it is an inference that miifi ton^ ' 
tinue^ and never ivill be filent^ fo long is 
Jthe noble Lotd a6ls in the manner he- 
does,, choojing rather to. profecute a printer^ 
than bring the perfons before you who 
iire the authors of all the fcandaL 

Captain Luttrell, fworn. 

MVf Davenport. Pleafe to inform Xhe 
Court what pafled upon j^n application 

made 
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made to you concerning the place 6f a' coirf- 
mifsioner of the navy ? 
• Captain LuttrelL It is many months a^o. 
It was a few days previous to the death 
of Mr. Hanway |^ which was ' Oftohet 8, 
1772.] Mr, Corte came dowfi to my houife 
in H^mpftiire,' He mentioned to me fbfrie 
^money concerns, not retattve^ to "this* mat- 
ter, and then afked me,. if I flloiild like to 
hte a commrfsioner of the navy .^ I tolcf hiiti 
419; I did not think I fhould, Bedaiife, 
te faid,. Mr, Hanway was at tlie'^|ioiiit 
. of death ; that he could not recover;; tn^t 
Jiis vacancy would be difpofed ol^, attdl 
iiyght have, it for two thpiifahd poiind^. 
X told, him, I was aware many * diffi6*uf- . 
.tips' rnight attend Tuch an appoliitrhent *; 
-^hat I had underftood Mr. iM*Kenzi^, 
>fr. Gambier, and many * other old offi- 
cers, were applying for thofe employ- 
ments; that I was* biit a young Cap- 
tain, and did not choofe to run the rifk 
oi being abufed about it;* Mr.' Corte then 
"obfeiTed to me, that Captain Proby'-was 
to remain commifsioner of the Dock-y^ril 

at 
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at Chatham^ that the vacancy would bfe 
filled up at the naTy-board, and that it 
might be^ eith'e'r given to ati officer or to 
a private )gentlbnWftt I told Kim, that, 
when I coiifider^nm^ particular iituation, 
thktv was InotJthe line of pceFerment L ' 
wifhed, He thttni aiked me if I had no 
frieilid,«wh(S>m I thotight eligible^ that would 
like the em^pkyyihenh 'I told him-^l be- 
lieved I'bad, andtbail would enquire about* 
it; Here, my EbiW, the con^isriatioir at that 
time ended between Mr*^ Xlorte^^and me; 
ke returned to 'London, and I went to a 
neighboiu-. Captain Saxon's. .1 told him^-r^ 
^ ^^ Lt»^d MamJieM^i Bid you afk him about 
atoy ' things eWe ? ' . - : f 

bi^aptain iMttrelL My Lprd,j there was a 
converfation ' afterwards ; I was going to tell 
ymb : -IjOtdfHip rithe i^iWhole - thing with 
et>rtleP-- -' -^ ''K>'J o) -)' •'/ ! . 
' [TTbe; Attorney^Seiaieral objcx^fe to the 
converiation being fevidcnce,] ' 

Lord MdnsfielcL I donH know yet what 
It is J' there may be evidence from conver-» 
fation, and fome tliat is not evidence. 

Captain LuttrdL I mean to tell my own 
- , ftory. 
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flory, to fhew your Lordftiip tKe ilory 
that has been reported did not come from 
me, if you hare no obje6tion. I went to 
Captain Saxon, and told him the ijature 
of the offer made to nic, and afked him 
how he thought himfelf difpofed for it.. 
He faid, though he did not think it eli- 
gible, for me to take it^ it was for him, 
and he would give the 20001. and. afk0d 
if I believed the application would Come 
in time. I faid I believed it would. I faid 
the gentleman that came to me came from 
London that night, and did not ftay with 
me more than half an hour, ahd was re* 
turned, to. Landon. I wrote to Corte, to 
let him know my friend would take .if 
When I received Corte's anfwer, I found 
another perfon was nominated. > 

Lord Mansfield. Did you write; to Corte ?r 
A. Yes, I wrote to Corte, and told Wm* 
I had procured a fcidnd who ^ovtH give 
the 'lOOOX. I did ' not mention Captain 
Saxon's name about it. A few days after, 
I met accidentally Captain D. I aiked 
him if he had heard of . Mr. Han way's 
death. He anfwered, yes, he had heard 

, itj 
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it; and afked if I knew of the vacancy 
he had made, for that he knew the pric€ of 
a commifsioner was 2000/. Finding the 
ftory like to get abroad, I minuted it 
down ; and I believe it is pretty minutely 
fet down. I have, in general terms, ac- 
knowledged an oflFer of the fort made to 
me; but I never quoted any authority 
whatever. I had not demanded an ex- 
planation of Corte till I faw him after- 
wards. Corte is a refpe6lable man, and a 
man of property. Mr. Corte afterwards 
faid, the Rev. Mr. Parry was the man 
that made that offer ; but he would not 
talk about that, except to Lord Sandwich 
privately. He faid he believed it would 
turn out a Huntingdonfhire negoclation. 

Lord Man^eld. Give' me that over again ; 
you fpoke it very faft: What was the 
converfation afterwards with Corte after 
putting this down in writing? 

- Captain LuttrelL Mr. Corte has fince told 
mp it was not at that time that — 

Lord Mansfield. About what time ? fpegify it. 

A. My Lord, it was during the laft fit- 
tings ; the day I cannot rec;olle6l. 

Lord 
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Loj'd Mansfield. Since^ the caufe was Itt , 
the paper ? ; - . 

A* Yes, my Lord, long enough fince 
that. The perfon who employed him was 
the Rev. Mx. Parry ; and that he was the 
perfon who authorized him to make that 
offer, and that he would avow having done 
fo. 

Lord Mansfield. That he, Corte, would 
avow it ?, 

Captain Luttrell. That ?arry would avow 
having done fo ; but that he would not tell in 
what manner the money was to be applied, 
except to iliy Lord Sandwich privately, if 
he defired to hear it. 

Lord Mansfield. If he defired to aik ? 

A. If he defired to hear; that was the 
exprefsion. 

Lord Mansfield. You faid fomething about 
Huntingdon(hire? 

Captain Luttrell. I obferved to Mr. Corte, 
I apprehended it would require a fuller 
explanation from Mr. Parry : He faid, then 
it would turn out a Huntingdonfhire ne- 
gotiation ; that the Parfon was — or that 
Mr. Parry — I am not fure whether he 

faid 
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f&id Mr. Parry or the Parfon— was rather 
prefsing, for that he wrote to him firft. 

Mr. Attomey-GeneraL [Thurlow*] Mu 
Luttrell is now giving evidence fubfequcnt, 
as I apprehend, to that converfation. 

Lord Mansfield. That he has been doing 
a great while without obje6tion ; he has 
given evidence to be fure of what, you 
might have flopped — but you did not — He 
is giving evidence of what Corte faid to 
him when the caufe was in the paper. 

Mr. Attomey-GefwraL I did not mean to 
obje6t to the converfation which Mr. 
Luttrell pretended, or faid he had with 
Mr. Cojte originally; but I did mean to 
obje6t to any converfation fubfequent to 
tliat. 

Captain LuttrelL I have fwom to it ! 

Lord Mansfield. I alked him particukrly^ 
and he fixed the time, while the caufe 
W2^s ftapding in the paper to. be tried* 
You ihould call Corte and Parry to the 
tranfa<ftion. 

Captain LuttrelL I was wifliing to con- 
vince the Attorney-General I have no fliare 
in the bufmeffe. . 

Mr. 
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Mj\ Attomet/'GeneraL I had no objedioa 
to what he faid at firft, which is a very 
different thing from any fubfequent con- 
Terfation J there is not a fyibble; of evi- 
dence in it. — If I had chofe to have ob-. 
je<5tcd at firft, I mighty 

Lord Mansfield. Yes, all of it is evidence, 
fuch as it is, liable to obfervation ; the ap- 
plication to Corte is evidence; whether 
it comes up to the fa6l alleged in the 
juftification is matter of obfervation, but 
that is evidence to be fure — What is faid 
after the caufe was in the paper, to be 
fure, is not evidence without farther proofs. 
—What was faid about Parry, they muft 
call Parry to prove. 

Mr. Dunning. No part of rt is evidence, 
unlefs the converfation conne6ls it with 
Lord Sandwich. 

Mr. Davmport. Mr. Luttrell, I obferve 
you treated with Corte as a perfon you 
thought could make a propofal to yoa 
thAt was well warranted. What is the 
nature of Mr. Corte's bufinefs? 

Captain Luttrell. Mr. Corte is an agent ; 
he has had a great deal of my money in his 

hands. 



LORD CHIEF JUSTICE. - , 305 

hanck At firft he never quoted any body 
as his authority. 

£. Is he a navy agent einployed in navy > 
bufinefs ? 

Ak I don^t know enough to anfwefthat 
with certainty, that he is an agent for ri^vy 
bufinefs* 

Lord Mamfield, Is he an jigent for Lord 
Sandwich? 

A. Not that I know of — I never heard 
that he was — I cannot fay pofitively. 

Mr. Attomet/'GeneraL Do you know he 
is not ? 

» Captain LuttrdL So far as I know of, he 
is not. I can fwear fo far as the heft of 
my belief, he is not an agent for Lord 
Sandwich. 

Mr. Davenport. Now I alk you, Mr. Lut-» 
trell, whether you did not attend at Lord 
Sandwich's levee long after this matter had 
tranfpired and was public ? 

A. I never did at his levee* 

S. Upon his Lordfhip ? 

A. I did. 

2. Did any thing there pafs, or did his 
. Vol. L X Lordlhip 
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Lord/hip iay any thing about this tranfw 
a6lion? 

A. He did not fay any thing relative to 
this tranfadion. 

H. How long after thb tranfadion was it 
that you waited upon his Lordftiip ? 

A. I cannot fpeak pofitively as to that ; 
but it was (Ince this tranfa6tion happened* 

Mr. Attarnfy-GefieraL After the public 
cation of this libel ? 

A. Long after the publication of this 
paper. 

S. How long ago ? 

A. It might be above fix weeks after. 

Q. Upon thid vifit to his Lordihip, foon 
after this paper being publifhed, you, had 
no converfation with him, nor he with you, 
upon this fubje6i: I 

A. I never had any converfation with 
Lord Sandwich upon the fubjed:, 

Mr. Attomey^GeneraL You faw him ? 

A. I faw him. 

2. Was there any particular reafon for 
your vifit at that time to his Lordftiip ? 

A. I had been informed indeed by ray 

brother. 



brother^ that Lord Sandwich wanted i/^ 
fee me. 

Mn Dmmpoft, I alk. Sit, whether tket 
purpofe of the vifit was not to give him 
an opportunity of {peaking to you ttpott 
the fubjea? 

A. It was; for I had been told Lord 
Sandwich w&nted to fpeak to me upon 
the fubjedl. 

Reverend Roger Parry fwom. 

2. Pra)^ Sir, was Mr. Corte employed 
by you, or your means ? 

A. I did apply to Mr. Corte from a 
friend of mine, to aik him if any inch 
thing could be done ; if any friend of his 
would give any money for an intereft that 
might be procured in general. 

2. Now* give me leave to a(k you what 
place you had in view at the time you made 
the application ? 

A. I had no place whatever in view. 

2. When you made the next application 
what place had you in view ? 

A. In the month of Auguft, I was in- 
formed by mere accident^ coming in a 
X 2 hackney- 



lljcltoejrrcf^aehh, , that Mr. Cotomifsioncf 
Han way was very ill, and not likely ta 
W^vcf si , upon that I acquainted the per- 
fiwiilwlw applied to me, that Mr, .Hanway 
being iil, and not likely to recover, there, 
would probably be a vacancy of his place ; 
liipoxl which the; perfon alked me if I 
cbQjfe tQ ,mentio;n that particular thing. ; 

£• Who was that? 

A. A particular friefad of mine. 

S. I muft l)icg leave. to 'aik this queflion : 
Who was that friend, male or Ibnale ? 

A. It was a lady. 
., |J. What \^as her name ? j^ > 

,^. Her name was Brooke. 
; Q. Whoisfhe? : . . \ 

^.. She i? the wife of a clergynian. 

2. Where does fhe live ? 

A. Upon xny word I, cannot aufwer that 
^ueftion at prefent. 

a. What is her hufband ?. 

A. He is a clergyipian. , , 

S. What curacy has he ? 

A. He has a preferment in the City of 
Norwich. 

£. Where 
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, S:. Where did Mr. ftoofce^^fere atMhis 
time ? • i ii '*'^" 

^; Mrs. Brooke had lodgingsr iii'iBofid- 
ftf-eet— Mfi BWtoke lived a:t l^tor?w:h. .^^v 
• ^t£; Letiii^'^iik y<m what was t^ 
that led you to this converfation with?]lto» 

^ ^. MipijPtobkefirfl; appli^ld to ihei ind 
faid fhe had an intereft fhe belierEid i iflid 
eobid iriatee* afe of; wbiih^^ithe whili^;^ of 
any man of bufinefs whbLWoisJd iai(^kfiihefa 
a pr0j)er recompelnfe / fiwr the ^ life> '^^f • tiiat 
intereft in his faybqn ^l. i ^.[c^jiil .d7^v 

£. Give >nie; lefave^ to afklywrpif' Miw 
fi^-ooke told you what^feer inteneft fitas, 
and who flie was conneiStediJiwithv?.: jbf.rrr 

No anfwer. '^ - > • .K 

I £•. What was li«^ intereft,* and /5wlio.:was 
fhe coraiedcct with ? ^ V -.::... ^^ : fil'ar. 

A. It \ras? mot my Lord Sandwich; qk| 
any perfon connected witbljQxrd Saftd \^icfiv 

S. If not Svithj Lord .^ndsKicb,: br.Sany 
body connecSbed.lvith hiai^iwfai^wai.it ^^ I ^^ 

^. Mrs. Brooke told ine!itA4^as;jajG6r$iaa 
.gentleman that h%d Jb7he^co(mii(£ctkn$mit/^h^ 
^merCs family. J '\ i. .'; . * ,K 

X 3 if r. 
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Jfn DuMfwig. It VM <iot Mr. Brcflaw, 
was it ? . 
- Ntfanfwcr. ; 

Mr. Mwgmt. Now, Sir, gii^ w» leave to 
tflf you the name of the German gentle- 

SBfl^ ? ,' ■ 

A. I am not pofitive I can recoUeA right 
-^I believe it Was Friedehb«fgb, or fome 
ftidh name. ' 

i ' Si Now, Sir,f did you ever foe Mr. Frie* 
deiiburgh upon this bufinefs? ... 
^ ji. No, Sir, I never faw any body but 
Mrs. Brooke — I was employed merely as a 
mdfienger -and itiend of that lady. 
f' ft. Let; me tmfletfftdnd you — Mis. &ookt 
made application to you ? , : ' 

J[. Yes, Sir. 

H. Now, Sir^. give rae ieave to alk you 
another queftion — Upon what termer was it 
proposed for this iAtcreft to be exerted I — 
What were the terms ? 

:jrf. The terms fee. mentioned in getteral — 
if I might afk a man of bufinefk what might 
bergot upon fuch an occafion. 
4 &• For this^Mmmifsionef's place ? 

A. For that at laft. 

S. Firft, 
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^. Firft, in general? 

A. Yes, but for this place at lad. 

£. Your application was to be to a man 
of bufinefs, to know what could be got for 
this place— that was the obje6l ? 
: A. Ye$, Sin 

S. Now, Sir, in coriiequence of this, 
Vhat di4 you do ? 

A. In, confequence of this, I went t? 
Mr. Corte, and had fome conva^lktion with 
Jbim Upon it ; and he faid, he thought it 
could n6t be Worth any perfon's while, 
who was a proper eligible perfpn, to be 
at a greater expence than a couple of 
thoufand pounds. 

£. Jhat was Corte's Opinion, was it ? 

A* Yes, Sir. 

S. What then, Sir, did he tell you he 
would apply to any perfons? 

A. To particular perfons — I afked him if 
he could think of ^any body ; he faid he 
could not at that time, if he did he would 
let me know. 

fi. Did he ever give you intelligence of 
having applied to Captain Luttrell ? 

A. I don*t recoUei^ that ever he did. 

X * 2. Did 
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2. Did not he ever communicate to you 
the fuccefs oF his commifsion ? 

A. He never did — ^Before I had any con- 
verfation^ with Mr. Corte upon the fubje6t 
again, the place was difpofed of — It was 
in the newfpapers the place was difpofed of. 
- £. To whom was the place difpofed of ?^ 

A. So far as the newfpapers informed 
me? 

' • £. No — -from your own knowledge — Had 
-you any converfation afterwards with Mrs. 
Brooke about this fubje6t ? 
*' A. No, never. 

£• Had* you any converfation with any 
body elfe about it ? 

A. No. 

2. Give me leave to afk you another 
queftion — Are you perfonally known to 
Jl-ord Sandwich-? 

A. I am not. 
- Lord Mansfield, Queftion to Captain Lti^ 
trelL Will you hand up the memorandum 
you fpoke of ? 

Captain Luttrellf I have not the memo- 
randum, my Lord, but Captain Pafchal waat 
with me to Mn Corte, in prder that there 

might 
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might be na miftal^e about iti , Mr. Corte 
acknowledged the converfation the fame 
as I related to you ; the paper was deli- 
T^red to Captain Pafchal^ who has been m 
pofTefsion of it ever fince. 

Captain Pafchal. My papers are all at 
Greenwich, and. that is with them. I had 
not time to go to Greenwich for them. 

Captain iMttrelL I clearly gave my rea- 
fons to your Lordftiip foy having minu!t€4 
it down* , 

Lord Mansfield. Gentlemen of the jury; 
This is an a6tibn brought by the plaintiff 
againft the defendant for a defamatory libel 
—^he paper, has been read, and the words 
are fo open, that no doubt has been made 
at the bar concerning the meaning, and 
no doubt has been made at the bar whe- 
ther this aftion is or is not competent, and 
that the plaintiff is intitled to recover a 
verdift and damages for this defamation. 
A great ftr^fs (and .very juftly by the coun- 
feLfor the plaintiff) has been laid, upon 
the precife £a6t, as laid to the charge of 
the plaintiff, and the fubfequent juftifica- 
tion of it upon record ; and that is, that 

he 
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he being in the (ituatian in which he is 
defcribed, bargained by his agent, for the 
fale of an office, which is really in the 
gift of the King ; but which, by virtue of 
the place in which he is, he has the re- 
commendation, at leafl it is probable for 
him to have the recommendation, if it is 
not an abfoiute right. — ^o^ that is a pre* 
eife and fpecific charge of a particular fa6t0 
and it is juftified as true upon record. — • 
There is a diftin6tion between criminal pro- 
fecutions, and adtions for a libel. In a 
criminal profecution, the truth or falihood 
of the charge is immaterial, and can-^ 
not be gone into in evidence, becaufe the 
law fays. That, if a man is guilty of any 
crime, or breach of office, or mifdemeanor, 
there is a remedy open by the courfe^of 
law; and that remedy is to be taken, i^md 
a private man is not to traduce, or cenfufe 
extrajudicially his neighbour; and there- 
fore, in a criminal profecution, the truth 
or falfhood of it never can be gone ' into 
in eividence one way or the other. — It is 
upon that diftindtion you are guilty of a 
crime in charging your neighbour with 

crimes 
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crimes he may be guilty of, as felony, 
treafon, or forgery, or any other crime, 
becaufe if he is profecuted for it, that is 
what ought to be done, — In the cafe of a 
civil a6tion, it is diflferent, and you will 
plainly fee the reafon, — When a man brings 
an adtion for a defamatory charge, if the 
charge be true the law fays thi»~the de- 
fendant has done wrong, and the defen-' 
dant may be punifhed criminally, but you 
are not injured, and you have no right 
to damages, becaufe you are guilty — You 
are guilty of the offence, and therefore 
you that are guilty cannot fcomplain, and 
defire a fatisfa^ion in damages for a man^s 
faying that which is true of you; and 
therefore upon that principle it is a bar to 
a recovery by the plaintiff firom his ac- 
cepting any damages whatfoever. A 

plaintiff appears in an infamoufi light that 
comes into a court of juftice and fays, I 
am guilty of felony, and yet let me have 
damages againft the man that fays I am 
guilty of felony,— No, fays the law, you 
have done wrong, they fhould punilh you 
for a crime againft the State, but fhould 

not 
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not give you damages for being accufed 
of the crime — ^ThereforCt in this caufet 
they have put their greiatiftrefs upon the 
fa6l, and upon the juftification upon re-^ 
gord ; for if the juftijfication be true, it b 
a bar infomuch as it is within the juftifiei* 
tion ; but if the juftification is falfe, it. is 
a great aggravation of malice, and greatly 
inhancea the flander, — In this cafe,, the 
charge is. That Lord Sandwich fent a 
meffenger in the dead of th? night to make 
an oflfer to a man of the fale of this of35ce 
for 2000L— They have taken upon them 
to juftify that charge upon Lord Sandwich 
. as true, and that his agent — they point 
out the agent of and for Lord Sandwich 
to be one Henry Corte, Now, gentlemen^ 
any obJQ<9:ion in point of law to the evi- 
dence, may be waved by the parties ; but 
to be fure, in ^ point of law, they would 
have been right, and warranted, if they 
had faid, the thing to be proved is, the 
man who made the offer, w^s Lord Sand* 
wich's agent ; becaufe, whatever a man 
fays and does, without Lord Sandwich*^ 
private knowledge,- or interfering, is no 

jufti- 



xoRD CHIEF jtrsTice. 3 IT 

j^ftification — It is no juftification to fay, 
I heard another man fay the fame flander 
•-^A juftificatioft to bar recovering is his 
own guilt: — you are guilty, and therefore 
qaaiiot recover damages. They have not 
called Corte at all. 

Mr. Corte. My Lord, I am here. 
. Ijord Mansfield. They have not called 
you — Corte is now prefent, but they have 
not. called him, and in the juftification he 
is* aflerted to be the agent that makes this 
corrupt ofFen Well, what does Mr. Lut- 
trellfay? Why Mr. Luttrellgiv^ a very 
precife account, a,nd he lays a very good 
foundation for believing that if Mr. Corte 
had been examined, he would have con- 
curted with him, becaufe he put it down 
in writing, and afterwards giving a rea- 
fon why he did fo, that he had talked with 
Mr. Corte, and they had fettled what was 
the real truth of it, that there might be 
no controverfy. What is the evidence t.ut- 
trell gives throughout the whole converfa- 
tion. — Lord Sandwich's name is never men- 
tioned, and Corte never pretends that feq 
comesi from Lord Sapdwicb, . Qi- has any 

au- 
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authority whatever from him — ^Why th,en, 
what is implied from the evidence? If he 
had been the known agent of Lord Saiid^ 
wich, or the fecretary of Lord Sandwich, 
nothing at all could have been faid about 
it; but it comes out otherwife, becaufc 
Luttrell fays he is his agent — that his firft 
bufinefs was to talk about fome money 
concerns, not relative to this matter. — Lut- 
trell fays, he don't know that he is, or 
€ver was the agent of Lord Sandwich. 
What is the next circumflance they go 
to? — Luttrell having given his account to 
Corte, it was natural tp talk about it ; and 
he faid how came you to be afked about 
it? The anfwer is. Why the Rev. Mr. 
Parry faid fo and fo about it. — ^Then Mr. 
Parry is called — Parry tells you a Mrs. 
Brooke, a clergyman's wife in London^ 
had fome intereft with fomebody, and de* 
fired he would look out for any perfon 
that would give money, or would make 
it worth her while to make ufe of that 
intereft with this fomebody for any place, 
without diftinguiftiing it. — ^The firft thing 
that occurred ^o him was a commifsionet's 

place ^ 
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place of the navy, being like to be vacant 
upon Hanway's death, to confider whe- 
ther that place would do—He talks with 
Coite, and afks him what might be paid 
by an eligible perfon for it. Corte thinks 
an eligible pcrfoi> would not give more 
for it than 20001.- — ^Then Mr. Parry is 
^ prefled to know who this perfon is, with 
whom Mrs. Brooke had intereft ? At firft 
he boggled^ then he •faid fome German 
gentleman that fiad coimections in the 
HueetCs family — He was prefled ilijil, and 
properly and rightly, to fpeak out, as 
there Ihould be no boggle in a court 
of juflice, but all ihould be explained 
— then he fays he believes it was one 
Friedenburgh, but he is not fure that ir 
the name. — ^Then they aik hijn, Do you 
know Lord Sandwich ? He fays no. 

Thus flands the juftification.— -Gentle- 
men, the next, and only lemaining point 
1 have to ftate to you, is with regard to 
the evidence of printing and publifliing 
this libel — Now with regard to that, un- 
lefs the witnefles you have heard fwore 
falfe, you have very full evidence to iat*!^ 

' you 
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you both one way and the other, — Thty 
prove by the officers of the Stamp-Office 
he is the printer of this paper, and they 
have proved he was the printer of this 
very ^umber of the 30th of January to 
the 2d oP February, by an allowance al- 
ways given by the Stamp-Office for thofe 
papers that remain unfold ; and they have 
proved that there was an allowance made 
to him for the unfold numbers of thi^ 
very paper from the 30th of January to 
the 2d of February. — ^Then the Vintner 
Wartel proves he has been employed un- 
der the meflenger of the prefs, who buys 
iiewfpapers to furnifh the offices with, and 
he has bought at this place the papers 
fo printed about two years and a half* 
— ^He fwears he bought it of a fervant of 
the lv)ufe, ^nd the paper itfelf fo puh-» 
Kftied and fold by his fervant, is faid to 
be printed by him^ and unlefs you can 
fuppofe that evidence is falfe^ it is very full 
evidence,— ^You will therefore, gentlemen, 
find for l|je plaintiff". — I w^ill not fay one 
word to you about the damages.— ^I am 
finre no obfervations on any fide can oc- 
cur 
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cur to aay man, which you are not capa« 
* ble of making yourfelves. — ^You will take 
the paper out with you, and will confider 
all the circumftances of the cafe of a pri* 
vate or public nature. 

The jury withdrew^ and after being out 
of court one hour and three quarters, they 
returned, and found a verdift for the 
plaintiff, with two thoufand pou}id$ da* 
mages. 

That places in many public offices have fre- 
quently been fold, is a matter that has been 
very generally believed* Thofe who fet on 
foot thefe negotiations, and money tranfac- 
tions, have more fenfe, as well as prudence, 
than to f ufFer the bufinefs to be brought 
home to their own doors; and to cover 
this more certainly, other names are fome- 
times ufed. See the Letters in the Ap*. 
pendix marked E. 

On the twenty- third day of May, 1778, 
the following ftatement appeared in the 
public prinjts, and was not cpntradi6ted. 

Vol. L Y « A treaty 



;S!22 LATE EARL OF MANSFIELD, 

" A treaty has been lately on foot be- 
tween Mr. W — , and Sir William D , 

for giving up the office of C. J of C^ 

P . Sir William infifted,-as one of the 

conditions of the refignation, that he fhould 
referve to himfelf the next nomination of 

the Prothonotary. Mr. W faid he 

Ihould not chufe to come into a mortgaged 
place, but afked how much the above- 
mentioned appointment would probably be 
fold for. Sir William replied, for 7000L 
Very well, added Mr. W. I am com- 
manded^ by Lord N. to fay, you Ihall be 
paid that fum, provided you will refign* 
You are to have a Peerage befides, and a 
penfion of 35001. a year, which is 5001. a 
year more than was ever given to any C 
J. whatever. Thefe terms were accepted, 
but the C — '• — ^r refvifed to put the great 
feal to the appointment.** 

Whether the preceding account is ftri6tly 
and literally correct, is perhaps impofsi- 
ble t6 afcertain. But the current opinion 
of the time was, that fuch a negotiation 
was' on the tapis. If the fadt be, as 

above 
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above dated, it ihews that a Minifter can 
traffick in Weftminfter Hall, as well as 
jn St. Stephen's Chapel* 

There was an anfwer given by fome 
lioneft judges in the xeign of Queen Eli- 
j«abeth, which is not unworthy of notice. 
The Queen had commanded them to ad- 
mit a perfon whom Ihe had appointed to 
an office, upon which they told her Ma* 
jefty, in plain terms, " That her Majftfty 
had taken her oath for the due execu- 
tion of juftiqe according to law ; and they 
did not doubt, but when her Majefty was 
informed it was againft law, Ihe would 
ad: therein as became her. For their own 
parts, they had taken an oath to God, 
to her, and the commonwealth ; and there- 
fore, if the fear of God were not fufficient, 
they told her the punifhment that was 
inflicted upon their predeceflbrs for breach 
of their oaths might be a fufficient warn- 
ing to them.'* Whereupon the Queen, 
hearing thefe reafons, was fatisfied ; and 
the faid judges heard no more of this 
bufinefs. This quotation is from a tra<5V, 
Y 2 entitled 
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entitled, '^ The Triumph of Jufticc over 
corrupt Judges j" in which are the names 
of the forty-four Judges, condemned to die, 
in the reign of Alfred. 

The following is an account of Lord Mans-* 
field's condu6t in the trial of an action — 
Meares and Shepley- againft Anfell — ^at 
the fummer afsizes in the year 1771, for 
the county of Surrey ; as it was given by 
t gentleman who was in court. 

The a6tion was brought for trefpafles com- 
mitted in the plaintiffs clofes, called Bore- 
man's Mead and Mill Croft. The defendant 
pleaded two pleas, firft, Not guilty. Second- 
ly, That the defendant committed the tref- 
pafles by the licence of the plaintiffs. — ^At 
the trial, the trefpaflTes were clearly proved^ 
Hfith this aggravating circumftance, that 
they were committed after repeated dif- 
charges, and that the defendant had au- 
thorized his fervants wantonly to trample 
down the plaintiffs grafs when it was a f6o4 
iiigh, and laid up for mowing. There wa« 
Bot the leaft tittle of proof of any licence 

given 
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given by the plaintiffs; but it was urged 
^n the part of the defendant, that the de-^ 
fendant waa in poflefsion of tlie clofe qalledi 
Bpreman's Mead, and therefore the plain-; 
tiffs, as to that clofe, could not maintain 
an action of trefpafs, it being a poffeffary 
a6tk)n. To counteraft which objedlion the 
plaintiffs counfel called one Mr. Hifcox, io 
prtroduce a written agreement njade between 
the plaintiflfe and the defendant in the year 
1:765, and one Jofeph Matthews, who was 
St fubfcribing witnefs to the fanje, to prove 
the execution of it, — ^The agreement was 
produced by Hifcox, after which it w^ 
taken out of his hands, and a moft daring 
attempt made by fome perfons on the behalf 
of the defendant to fupprefs and ftifle ita 
The Chief Juftice by this time, for reafons 
known only to bimfelf, had fet bis face 
againft tlie caufe, to the wonder ^d aflo-^ 
nifhment of the whole court. It was never 
fufpeded that any Judge could carry ptu 
vate refentments with him to the bench.-r-* 
The Chief Juftice beheld this moft aflonifh- 
ing attempt to fupprefs evidence with 
the utmoft compofure, until the general 

Y 3 aftonifti- 
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iftonifliment of the court called upon hinj 
to exert his authority ; he then compelleii' 
the produ6lion of the agreement.-r— The 
.agreement, when produced, purported to 
be an agreement between the plaintiffs and 
defendant and his partner, for the fdrmers 
letting the latter have the * produce of hdy* 
^r that was the very exprefsion) of Bbfe-^ 
man's Mead, in exchange for a bit of 
ground of the defendant's. — ^There was not 
a fyilabie in the agreement about Mill 
Croft, — ^Xhe trefpaffes complained of in 
BoremanV Mead were for digging and 
opening large ditches, and converting it 
Into a callico ground, and it was thought 
there could not be the leaft colour of pre- 
tence to fay that the words ^ produce of hay! 
^ave the defendant an authority to do that.- 
^ — However, the Chief Juftice faid, the very 
thing tlft defendant had attempted to fup- 
prefs made the defence. — Matthews the wit- 
jiefs, emboldened by this extraordinary de- 
claration, addr^ed the Chief Juftice, and 
defired to give a hiftory of the tranfa6lion; 
and being permitted to do fo, he then fwpre 
that although the agreement only exprefled 

produce 
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produce of hay of Boremah's Mead, it was 
meant and underftood, that the defendant 
ihoiulcj haire the general .occupation, not 
pnly of BoreSman's Mead, but Miii Croft 
alfo. Mr. Hifcpx confirmed the fame. 
.Lord Mansfield received and admitted this 
(evidences, and fummed it up to the jury 
with^ ail tlie forte he fould, and thereupon 
they foUnd a veiriift for the; defendant. 

/> *1 ) '- '" . ' ' 
ir The. Court of Common Pleasy in Michael- 
mas terpi 17711, was moved, by the plain-* 
tiffsifor a new tqal, ,for the fnifdiredtion of 
tEe^ Judge.? .The JXidge was called upon for 
hisr: report, wljich he could not make witTi- 
out fending to the plaintiffs attorney for his 
affidavit of the tranfa6tion, — He made his 
report at laft, to ! which he Subjoined, that 
he was perfetJlly fatfefied with the, verdi6l 
of the juty^-trThfi Court of Common Pleas 
was clearfly of opinion, that Lord Mansfield 
had ^afted contrary to every principle of 
evidence both in law and equity, in ad* 
mitiing Matthews and Hifcox to give parole 
evidence, contrary to a clear explicit agree- 
ment in writing, which they had attelled ; 
y* . and 
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and that, if fuch a practice, wis to obtain^ 
it would go a great way towards fubvertittg 
the ftatute of frauds and.pejjuries, aaii 
would be a moft dangerous inlet to perjury^ 
and a means of rendering mens properties 
very precarious and infecure. The court 
therefore fet afide the verdi6t, and ordered 
a new trial ; and it appeared to the court t^ 
be fo grofs a mifdirc^lion, that it difpenfed 
with the ufual terms of payment of colls* 
Although Jjord Mansfield, in his direCliqn 
ito the jury, repref^ented the trefpafles as 
im^l and iniignificant, , apd tibe a^tida ai 
litigious^ the Court pf €oimiion. Pleas, fwd 
the trefpaffes were obftinate^ wilful^, rand 
m^liciouse > 

' Mr. Rowlinfon, ah eminent attbrney of 
the Temple, employed h^ the . plaintifls irl 
the above caufe, was fo^ difgufted with the 
conduct of Lord Mansfield, that lie caufed 
a motion to be made in the :<iourt of King's-i 
bench, that he might be; ftruck oflF the jroHs 
of that court, which (after fome exprefsiona 
of aftonilhment) was granted ; and Mr# 
Rowlinfon was immediately afterwards ad- 
mitted 
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imitteid of his Majdl^'s Court of Common 

A cotitift Copy of liord Mansfield*s Speech 
- oh the 2'5th dst^ iff November, 1774, in 
^-'giving the jii'd^ent of^ thle ^tourt of 
' Kirig's-benfch, in the caiffe of Campbell 
againft Hall, \refpe6i:ing the Ring's Let- 
Iteis Patent, on thfe 20th of July, 1764; 
^^ for Taxiing a duty of four and an half per 
' cent, bh air ei^orts froni the Ifland of 
' <5reriadi2l. ^ 

. uT)l]&9icaj(e of Aidxander Campibdl agalnfi: 
^:ill^toi;Hall9 is an ad:ion &^£ wa^ brought 
by thejplaibti^, whois a natmraUborn fidi^* 
je6t pf..thi$ kiQgdoq^ and wh^'iipdn the 
3d of March, 1763, piurchafed a plantation 
iri the' Jflkfld Vf Grenada ; and' it is brought 
afediiia Ithe' ^efen^ant. Hall, who wa&' col- 
ifetftoirfiSr his Migetty of a''4ufy of four and aii 
half percent, \xpl6n ^ood^ or fugars ejcported 
from the Ifland of Grenada; and the aftion 
Is brought to, recover back a, fum, of money 
which was paid as this duty of fqur and ai^ 
half per cent, upon fugars that were ex- 
ported 
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porte4.^oixi ti^e Iflapd of Grehftda, by lOwJ 
on account of the plaintiff ; and the ^ion 
is for money had and received ; and brought 
upon this ground : That, tl3^e..i8i9P^;3V|i^ 
paid to tbfij defei\dai|^^ ,witho;utj aipy cpn* 
fideratiop ^pr t^e duty, foi;; which,, ^i;^^, in 
rjrcfpe(9: pf , which, he xe(fei\k4f ^U not hav- 
ing been imppfed , by la^yful or fufficient 
.authority to warrant the ^^e. And.ijt is 
itatefi by tbe fpeqial. Wjdi^, . Jtl^ 
'^Qivpy ftill remains ,, in ,tj|^ ,d?fei>^»nt's 
hands, not paid over by him to^^th^^^fc 
of the King, but continued in his hands, 
jand io tias^mies withi tbe pMfvity ars^idbn- 
fept of his M^fefty's Attomeyi-giieafafli'lifofr 
4jic eRprefi.purpofe of Hpying 'the' gudfti^ti 
as tath^jv^'lidity of incipofiog thigidut^ -'''k 
r, \. ./ ! ( r/ r-. -; /i»j,[ .. . : , ['*/\o h' 
. It^c^nj^ j]n to be triqd atj^u^\\dh^ll,.;?nd 

5>f courfe,, from the natiyie of. jth^. • queftipn, 
bpth fid?5 p?^me prepared jto ha;ye.fa jfp^clal 
yerdicft;^ ^ fpeci^} yerdi^^^aj. fqund^.whicl> 
ftates:-..-;; ' , '' \ //;r..,:^I..:iJ n:.- . 

Thiat the Ifland of Grenada was taken by 
the Britifh arms, in bperi war, from the 
French king, 
^ That 
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That the Iflahd of Grenada furrendered 
upon capitulation ; and the. capitulatib^ 
upon which it furrendered^was by referencii 
to the capitulation upon which the Ifland of 
Martinico had bejfore furrendered* ; : 

The fpecial verdict ftates foine articles d£ 
that capitulation ; and particularly the flftlie 
article, by which it is agreed :~rT ' * 

*^ That Grenada fliall continue -to bego- 
^ vemed by their prefent laws, until hi» 
** Majefty's pleafure . be kriown.'^ Tjbey^ 
likewife take the; fixth article, where,: to 
a demand of the inhatfitants of ^rena^dt: 
that they'ihould be maintained; 4n' theii* 
property and effexftsv ikioveable and immpfe*^ 
able, :of what nature foever, anci that; .thejT 
fhould .be preferved' in their privile^v 
rights, honours, and exemption^ ;--^the an** 
fwer is, " The inhabitants, being fubje6ls of 

Gifeat Britain, will enjoy their prpi>erties, 
^^ and the fame privileges as any other^ of 
" his Majefty's Leeward ;Iflapds;'' — So that 
^hc anfwer is. That they wiU .bjave the^ CQn- 

fequenees ' 
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fequences of their being fubje^ls ; and they 
•will be as much fubjedts as any of the other 
Leeward Iflands; 

Then they iiate another article of capL- 
tulation, the feventh, and by that article 
they demand — *^ They fhall pay no other 
^ duty than they paid to the French King; 
** that the capitation- tax fhall be the fame; 
** and then the expences of courts of juf- 
^ tic^ 4nd the adminiflration of govern* 
^ meht, fliail be paid out of the King's 
^ "^Mnain, and other articles of that kind ;** 
hi anfwer to which they are referred to the 
anfwer 1- have juft ftated, given to the 
foregoing articles : — ^That is, *^ being Jidbjects^ 
^ they will be entitled to all the rights, lin 
^^ berties, and properties, with a reference to 
*^ the fubjedt then before their eyes, in the 
*^iiLecward Iflands.'* 

t The next thing flated in the fpecial ver* 
dilSt is the treaty of peace, figned the 10th 
of February, 176S ; and they ftate the par- 
ties to^ the' treaty of peace, by which the 

Ifland 
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lAand of Grenada is ceJed ; and fome 

4 

claufes of it which are not at all material 
for me particularly to ftate. 

The next inftrument that they ftate is a 
proclamation under the great feal, bearing 
date the 7 th of October, 1763, whereini 
among other things, it is faid : — 

** Whereas it will greatly contribute to 
** the fpeedy fettlement of our faid govern- 
** ments, of which Grenada is one, that 
** our loving fubjeds fhould be informed of 
*^ our paternal care for the fecurity of the 
" liberties and properties of thofe who are, 
" and fhall become, inhabitants thereof; 
•* we have thbught fit to publifli and dc- 
^ clare, by this our proclamation, that we 
** have, in the letters patents under our 
** great feal of Great Britain, by which the 
•* faid governments are conftituted, given 
" exprefs power and direction to our go- 
** vernors of the faid colonies refpe6lively, 
♦* That as foon as the, ftate and circum- 
** ftances of the faid colonies will admit 
^* thereof, they Ihall, with the advice and 
4 " confent 
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** confent of the Members of our Coiincif, 
*^ fummon and call general aflemblies 
*^ within the faid governments refpedively^ 
*' in fuch manner and form as is ufed in 
*^ thofe colonies and provinces in Amefritaj 
^ which are under our immediate govern 
^ ments : And we have alfo given power to 
** the faid governors, with the confent of 
*^ our faid governors and reprefentatives of 
•' the people, to be fummoned as aforefmd, 
♦* to make, conftitute, and ordain lawsy 
'f ftatutes, and ordinances for the public 
^' peace, welfare, and good government of 
^ our faid colonies, and inhabitants thereof^ 
" as near as may be. agreeable to the laws 
" of England, and under fuch regulations^ 
•^ and reftri<5lions as are ufed in our colo- 
" nies/* , 

The next inurument ftated in the fpeciaf 
verdi(^, is the letters patents under the^ 
great feal', or rather a proclamation under 
the great feal, bearing date the 26th of 
March, 1764, where the King ^recites a 
furvey and divifion of the ceded iflands. — ^ 
^ That he had ordered them to be divided 

2 ^' into 
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*• into allotments, as an Invitation for all 
*i purchafers to conie in and purchafe upon 
" terms and conditions fpeeified in that 
** proclamation/* 

Th# next inilrume^t ftated, is the let- 
ters patents under the great feal, bearing 
date t^e Sth of April, 1764; and in thofe 
letters patents there is a comniifsion and 
authority to Governor Melville, who was 
appointed governor of this Ifland, to fum- 
mon an aflembly as foon as the ftate and 
circumftances of the Ifland will admit ; and 
with the confent of the governor and coun* 
cil, make Jaws in all the ufual forms, 
towards which there is a reference to the 
manner of other aflemblies of the King's 
provinces in America. 

Tlie governor arrived in Grenada the 
14th of December, 1764, and before the 
end of the year 1765, the aflfembly actually 
met in the Ifland of Grenada; but betweea 
tli:e arrival of the ^governor at Grenadia, in-^ 
deed before his <teparture ironi I-ondon, 
there is another injlF^ipent, upon tije. vali'- 

dlty 
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dity of which the whole queftion turns, that 
is dated in the fpecial verdict ; the letters 
patents under the great feal, bearing dai6 
the 20th of July> 1764, reciting, •• That 
•^ in Barbadoes, and all the Britifti Leeward 
** Iflands, there was a duty of four and an 
•* half per cent, paid upon the export of 
*^ goods,'* and reciting in thefe words ; 
** Whereas it is reafonable and expedient, and 
** of importance to our other fugar colonies^ 
•* that the like duty fliould take place in 
** 6ur faid Ifland of Grenada, we have 
•* thought fit, and our royal will and plea** 
•* fure is, and we do hereby, by virtue of 
** our prerogative royal, order^ dire<5t, and 
** appoint, that an iftipoft or cuftom of four 
" and an half per cent, in fpecie, Ihall, from 
^* and after the 29th of September next, 
** enfuing the date of thefe prefents, be 
** raifed and paid for, and upon all dead 
** commodities, the growth and produce of 
*♦ our faid Ifland of Grenada, which flidll 
be Ihipped from the fame, in lieu of all 
cufloms and import duties, hitherto col- 
** levied upon goods, imported and ex- 
•• ported into, and out of, the faid Ifland, 

" under 
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** under the authority of his Moft Chridiaa, 
" Majefty, and that the fame (hall be col* 
" ledted ;" then is the reference to the 
manner in which it was coUe^ed in the 
Britifh Leeward Iflandsi.; 

Then the fpecial verdidl ftates, ** That in 
^ fa6t^ four and an half per cent, is paid to 
V his Majefty in all the Britifh Leeward 
" Iflands;" iafter which it ftates all the a<9:s 
of aflembly relative to this duty ;'t— they are 
public a6ts, I fhall not ftate them, as any 
gentleman may have accefs to them ; they 
depend upon different circumftances and 
occafions^ but all referable to thofe duties 
in our Iflands. This, with what I fet out 
with in the opening, is the whole of the 
fpecial verdi^, that is material to the quef- 
tion. . 

, The genera^ qi^dion which arifes out of 
all the fa^ls fc^^^d by the fpecial- verdift is 
this. Whether ^e letters patents, of th«j 
20th of JjLily, 1764, are good and valid to 
abolifh the French duties, and in Uett 
thereof to impofe this of four and vi half 
Vol, I. Z per 



]$er qetit. wliich is {>;il4 in all the Brhiib* 

^ ^IiBt thfe lettels paifents «e void, has been- 
contended at the b*r upon two points ; the 
firft point is : 

•f hat afthoii^ they had beea made be-^ 
iote the proclamation o^ the 7 th of October, 
1763, yet the King could not exercife fuch 
i legLflative power over a conquered coun-^ 

Thfe fefcdnd point Is : That although h** 
had fuflicient authority before the 7th of* 
Oiftobef, 1763, to do fuch a legiflative R&i; 
yet by the pr6clamation of the 20th cf 
July, 176*, he had diverted himfelf of that- 
authority. 

'. A great deal has been faid, an5 authori- 
ties cited, relative to propofitions, in which 
]Boliij(!^des expteily agree, all which are toe* 

ctear to be tbritro verted/ 
»- ■ * 

* "ThV Hating: 'fbinc of thofe propofitJenj^' 
-•I 4, : i^hicb 
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which we think clear aiid uncontrovertible, 
will lead us to fee^ with more perfpieuity, 
what is the q^ueftion lipon tl>e firft point, 
and upon what hinge it turns. — I will ftate 
the propofitions at large ; the firft I Ihalf 
ftate is this : . . 

A ' coiintry-y 'C<)*que*ed by the Britiftt 
arms, becomes a ctcmiinion^ of the King in 
right of his crown, and therefore, necefla- 
tily fubje^ 4o"the legilktiire, the l^lia- 
ment Qf G*eat«ft^airit-' 

The fetortff Is^^Tfeit ^ conquered in- 
habitant6,r once received ui^er the King*g 
protedtioii, Income fubje^ to hiin, and are 
ttoiverfally- to W confidered iii that light — 
not as enemies or aliens. 

The Third :— -That the irticles of capitu- 
lation, upon which the country is furren- 
dered, and of a treaty <rf peace, by which 
k is ceded, are facred and inviolable, ac- 
cording to their true intent and meaning. 

' The Fourth -—That the law and legifla- 
- '-^ Z2 tive 
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tive government of every dominion, equally 
afFedls all perfons and property within the 
limits thereof, and is the true rule for the 
decHion of all queftions which arife there — 
whoever purchafes, lives, or fues there, 
puts himfelf under the laws of the place. — 
An Englifhman, in the Ifland of Minorca, 
the Ifle of Man, or the Plantations, has no 
privilege diliin6t from; the natives. 

The Fifth proportion I ihaU ilate b :— 
That the laws of a conquered country con* 
tinue until they are altered by the con* 
queror.^— The abfurd excepticmt as €o Pa- 
gans, mentioned in Calvin^s caie, (hews the 
univerfality and antiquity of the maxim :— 
The exception could not exift before the 
Chriftian era ; and, in all probability, arofe 
from the mad enthuiiafm of the Croifades. 
—In the prefent cafe, the capitulatiod ex* 
prefly provides and agrees, " they fhall 

continue to be governed by their prefent 
** laws, until his Majefty's pleafure be 
" known/' 

The Sixth and hft propofition, that I 

ibaU 
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(hall mention^ is this:— That if the King 
has a power, (and when 1 fay the Kin^ I 
ahvays niean the King without the concur- 
rence of Parliament) to alter the old, and 
intrude new laws in a conquered country, 
this legillation being fubordinate, that is, fub^^ 
ordinate to his own authority in Parliament, 
he cannot make any change contrary to the 
fundamental principles :— He cannot exempt 
an inhabitant from that particular dominion; 
as, for inftance, frona the laws of trade, or 
iiom the power of Parliament, or give thein 
privil^es exclufive from, other fubjedls; 
and fo in many other inftance^. which might 
be put* 

The prefent change, if made before the 
7th of October, 1763, recently after the 
cefsion, by treaty, is moft equitable, rea- 
fonable, and political ; it is putting Gre^ 
nada upon the fame footing, as to duty, 
with all the Britifh Leeward - Iflands, — If 
Grenada paid more, it would be detrimental 
to her ;^f Ihe paid lefs, it muft be detri-, 
mental to the other Leeward Illands ; nay, 
it would be carrying the capitulation into^ 
execution which gave the people of Gre», 
Z 3 nada 
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nada lH)J)es^ That if any new duty iims lai J 
^n^ tjieir cafe would be the i^m^e wit^ their 
fellow fubjedb in the Dthet Lei^waxd Iflands. 

The only queflioa then u^on tliis point 
wjiich remains, is. Whether tfofe King had 
power to make fuch. a change Ijetween^the 
1 0th of February, the day the treaty of 
|)eace was ligned, and t^ie 'Jth of Oftobcfi 
176S^ That is the only qtieftion. Taking 
thefe propofitions which I have ftated to be 
true ahd dear, the only ^eftion that »• 
inainB is. Whether he had of hirafeif that 
power? — It k limited, by the conftitution, 
to the King's authority, to grant or refufe a 
capitulation. — If he refufes, and puts the 
inhabitants to the fword, or cxte^rminates 
tJrem, all the land belongs to htm : — If lie 
feceives the inhabitant's under his protect 
^on, and. grants them their property, he has 
a power to fix the terms and conditions :— ^he 
IS interefted with making" the treaty of 
peace, he may yield up the conqueff, or 
retain it, upon fuch terms las he (hall think 
fit to agree to. Thefe powets no man ever 
difputed ; neithet has it hitlieito been con- 
troverted, but that the Kirfg might change 

part 
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part of, or ail the political ibi>m of the 
government of a conquered dominioiu 

"' To go into the hJftory of cp,nqueft«, made 
by the crown of England' :^«^The alter^Jioii 
of the laws of Ireknd has b«e«i niuch dif- 
cuflfed by ^yify€r$ and writeis of great SsifMf 
-at different periods of tinoe^-r-No ruan §vor 
-feid that the change wa$ piade by th^ Pajp- 
ii^tti<8nt of England ; no man ^er f^id doe 
crowtt eould not do it.'—The ^€t, fin |l^iitb, 
-a?flter all the r^fearches whidl hav^ been 
made,^ (kmies out clearly to be as laid ^own 
by'Lord Chief Juftice Vaiughaa, ^* Tiiat ii^ 
>^ l4nd received the laws of England by tte 
*^ charters and command df Heray the 
« Second, King John, Henry the Third ;" 
aAd he adds an ^ <re^€r^,.to take in Edward the 
Firft and fubfequent Kings :-*-and he ihe^rs 
mod cleariy, the miifaike*, of imagining, 
4:hat the charter erf" the twelfth of King 
John was by the afl6nt of a Pariiam^t of 
Ireland • — ^Whenever a Parliament Was 4\v(i 
called in Ireland, that change, in their 
conftitution was introduced without tlie 
interpofition of the Parliament of England, 
Z 4f and 
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and therefore muft be derived from the 
crown, 

. Mr. Barrington is well warranted in fay- 
.ing, The ftatute of Wales of the twelfth of 
Edward the Firft is certainly no more than 
regulations, made by the King in his conn- 
,cil, for the government ,of Wales, which 
the preamble fays, was then totally fub- 
dued ; though he takes, for various politi* 
cal pu^fes, Wales to be a feoff of his 
crown, whirfi, in fa£t, was a fi<5lion, yet 
he governed it as a oonqueil ; for Edward 
^Ut Firfl never pretended that he could, 
without the aflfent of Parliament, njake 
laws to bind any part of the re^liPf 

V Berwick, after the conqueft of it, was 
governed by charters from the crown, till 
*he reign of James the Firft, without the 
interpoiition of Parliament : — r-Whatevw 
changes were made in the laws of Gafcony, 
Guienne, and Calais, muft be under the 
King*9 authority, be^aufe all the a6ts of 
Parliament relative to them are extant; for 
they \yere fronquered in tjie reig^ of Edward 
' ' . the 



the Third, and all the a^ of Parliament 
iince the time of Edward the Third are 
extant,— There are fome a6ls of Parliament 
relative to each of thofe conquefts I have 
named, and none for any change of their 
laws ; and particiilarly with regard to Calais 
which he alluded to, as if their laws were 
confidered ' as given hy the crown. With 
regard to the Inhabitants, their property, 
and trade of Gibraltar^ ever fince that cob- 
queii, the King has made ordere wd regu- 
lations fuitable to the condition of thofe 
who live, or trade, or enjoy property in 
that ganrifoned tpwm 

Mr, Attomeyf general alluded to a variety 
<of inftances, aod rfeveral very lately, that is, 
within th^fe twenty years, or thereabouts, 
in. whieh the King, had exerqifed legiflatioa 
in Minorca.-*— In Minorca it is /aid there are 
a great number of inhabitants of worth ; 
and that a great trade is carried pn •.' — If the 
King does it, as coming in the place of the 
King of Spain, becaufe their old conftitu- 
tion continues^ the fame argument holds 
here ; fgr before the 7th of oaober, 17^5, 

the 
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the conftitution: of Gjfenada conlmii^dr, ^nd 
tlie King flood in the place of tlveir formcur 

Sovereign* ' ~ /• 

• f , , , . 

After the conqueft 'of "^Ne^if Ypfk, in 
which moft of the' oI^i^Blitrfir iniiabitawis 
remained. King Cliafli^tUeSietiond cl^ged 
the form of their c^mflitatipn ami fK>Iitical 
vgovernnjent, hy ^rantioigiit to tIie»Diiko^ of 
■York, to hold fronr.4ii«ii4fctx3>wrt*, tind^tf :a]l 
-the vt:g^\tXihm ^^irtaiftdd^ in- tb^ tktters 
'patents^* ' -i*!--:^^ oi'i oJ t*iJ ^ . . ^'., r . 
X.. 'J-.'.'.-.:: 7u«i, . ::. /'bin) 'Uj , :',l .-.'. 

It is not to be wonderedvtfe^aR ^JM^g^d 
cafe in point, has not been produced; no 
'difpute etdr » !wis > ftart6dA> t)^^M«© i4p(» ' the 
King'i \€^skifttiiitlm^l^m^Xr3,C<mq}^ 
— it never was <denied 4hi Welhiii«fter 'Hall : 
•~it never was qiieftiohe^J' id Parliam^M>— - 
GokiJ's report bf the ^ligui^nts. audi T^folu- 
tions of the J^udges in Calvin's caife^ lays it 
down as clear :--i-If tifce? K^ng (fa^g, the 
book) ootii^g to a kingdom, -by 4Mtl^ue&^ 
he may change and aHer the Ijiws of. thet 
kingdom : but^ifh^ comes td it by title and 
^efcent, he tannot ohaiige the f;gtoie of him- 

felf^ 
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felf, without the confent of Parliameiit ; 
and therefore; though the King iavgeneral has 
that right (it is plain he alludes to his <wva 
country, for he alludes to a country where 
there is a Parliament, and where there is that 
diftin^cHi) if he wAs the Kitig 6f a coun- 
try, over wbioii he was ablohiite, theil^ 
Would be no diftin^ion between the old and 
new dominion j hut he ftates the diflrinftioii 
in -dire6t <x>ntra-diilin6fion, to (hew w4iat 
the Xing could do without, and what he 
could not do without the aflent of Parlia- 
mettt<c — ^Itie authority alfo of two giteat 
riajnes has Ijeen cited, who took the pro- 
^fition for granted. In 1722, the affem- 
My '6f jamaiica h6ing r^ai^oty, it was re- 
^iei4o SiriPhilip "tork, and Sir Clement 
Worge, to confider what could be done if 
the aflfembly iiwuid' afefolirtdy continue to 
withhold all vthe ufvial fupplies i — ^They re- 
pott thiJs : That if Jamaica was ftill to be 
<^onfidered as a- conquered Ifland, that the 
King had a right to liy taxes upon the in- 
habitants, but if it was tobe.confidercd in 
the fame light as the other colonies, no tax 
could be impofed upon the inhabita»ts, but 

by 
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by an aflembly of the Ifland, or by an adl 
of Parliament. — ^The diftimSlioij in law, they 
confider as a clear and indifputaWe confe* 
quence of the Ifland being in the one flate 
or the other* — ^Whether it remained a con* 
queft, or was made a colony, they had not 
exanained.--^I have upon former occa(ion8» 
traced the conilitution of Jamaica; 33, far 
;is there, are books, or papers^ in the oflScesj 
• — I cannot find that any Spaniard remained 
upon the Ifland of Jamaica fo late as th^ 
Reftoration; if any, they were very few. 
A gentleman, who was welt informed, to a 
queflion I put to him upon one of the argur 
ments of this cafe, faid. He kiww of no 
Sf^nifli flaves among the white Inhabitants of 
Jamaica ; but there were among the Negroes* 

The King (I mean Charles the Second) 
after the Reftoration, by proclamation, in^ 
vited fettlers, promiflng them jwroteAion :-~ 
He made grants of lands in Jamaica : he 
appointed at firft, a governor and coun* 
cil only ; afterhrards he granted a commif^ 
fion to the governor to call an aflembly, 
the coi^itution of every Province ; imme? 

diately 



LORl) CHIEF JUSTICE. 349 

diately under the King has airifen, in the 
fame manner, not the grants but the com- 
mifsions to call aflejnblies ; and, therefore, 
ail the Spaniards having left the Ifland, or 
been driven out of Jamaica, the firft fettling 
was an Englifti colony, who, under the 
authority of the King, planted a vacant 
Ifland belonging to him^ in right of his 
crown. Like the cafes of the Iflands of 
St. Helena, and St, John, mentioned by 
Mr. Attorney-general, a maxim of confti- 
tutional law, with all the judges in CalvinV 
cafe, and two fuch men in modem times as 
Sir Philip York and Sir Clement Worge, I 
take it for granted, will acquire fome autho^ 
rity: but, on the other fide, no book, no 
faying, no opinion has been cited ; no in- 
ilance has been found in any period of our 
hiftory where a doubt has been raifed con- 
cerning it : — the council for the plaintiff up- 
douhtedly laboured this point from a difii* 
dence or an uncertainty of what mi^t be 
OUT opinions upon the fecond argument; 
but after full confideration we are of opi* 
Hion, ^* That before the 20th of July, 1764, 
^ the King had" precluded himfelf from the 

** exercife 
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^ exerciffe of a legiflative authority over th6 
^ Ifland of Grenada.'' 

The firft and niaterial inftrument is the 
proclamation of the 7 th of 06lober, 1763 : 
-^— See what it is that the King fays ; and 
with what view he fays it ; and how he 
engages himfelf and pledges his word :-*-rHe 
fays ; " Whereas it will greatly contribute 
** to the fpeedy fettling of our new govern^ 
^ ment, that our loving fubje<fts Ihould be 
** informed of our pateriml care for the fake 
*' of the liberties and properties of thofe 
** who are, and fliall become, inhabitantfir 
*' thereof, we have thought fit to publifh 
** and declare, by this our proclamation, 
^ that we ha,ve, by our letters patents under 
•* the great feal, commifsioned our gb- 
*^ vernor, and given diredtions as foon as 
*^ the ftate of the faid colonies will admit 
^ thereof, to call general affemblies, t(k 
•* make laws, as near as may be agreeable 
^ to the laws of England,'* and all the ge-^ 
neral words neceffary for that regubtiott.-^ 
With what view is that promife made re^. 
citing the commifsioa as actually given ?. It* 



if> 40r invite fettlersj to invite fubjeAs : — - 
Why to inHte. :them h The reafon is given — 
that they may think their liberties and pro* 
perties ipore fcjcure if the legiflation was 
veiled, in the aJTcmbly and not in the go* 
vernoc and council: — When by goyernof 
and council^ they depending upon the 
King!s pleafure, he can recal and gi\^ a 
new frame to. the conftitution ; but the 
other is not depending upon the riglit of the 
King^ but. a .negative upon thofe parts of 
the tegiflatuce that depend upon the King; 
-r— thcreforp^ that aflurance is given them 
for the fecurity of their liberties and pro-* 
pertics^ and with a view to invite tliem to 
go and fettle there, after this proclamation, 
that affured them of their conftitution under 
which they are to live. 

The next ad is of the 20th of Mai'ch, 
ITS* t— -Having eftablilhed their conftitu- 
tion by proclamation, invites them to come 
in as pMrchafers ; to live in this Ifland un-» 
der that conftitution which had been before 
jwrwnifed them, (it ftates the particular 
terms and conditions upon which allotments 

were 
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were to be bought) in further coniirmaitk)!! 
to do every thing that depended upon the 
King, Upon the ©th of April, 1764, two 
months before thefe letters patents^ there is 
an adlual commifsion to call an. aflembly as 
foon as the (late and circumftances of the 
Ifland will admit :— you will obferve in the 
proclamation there is no refervation of any 
legiflature to be exercifed by the King, or 
by the governor and council, under his 
authority ; or any other method or man* 
ner until the aflembly ihould be called :*~ 
the proniife imports the contrary j for what'^ 
ever conftru6tion is to be put up6ii it, 
(which, perhaps, may be very difficult 
through all the cafes to which it may be 
applied) it alludes to a government by the 
laws in being, and by courts of juftice, not 
by a legiflative authority, until an aflembly 
fhould be called: — ^but there does not ap* 
peat from the fpecial verdi6t any memoran- 
dunx of calling an aflembly in Grenada be- 
fore, but as foon as the governor fliould ar* 
rive: — ^that fa6l ihews there was none be- 

fore^ — He arrived in December* 1764, and 

■ - , . ■ ' 

the aflfembly actually met to do bufinefs 

before 
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before the end of the year 11 6 St; — ^We 
therefore think, by the two proclamations, 
and the commifsion to governor Melville, 
the King had immediately and irrevocably 
granted to all who did, or fliould, inhabit, 
or who had, or ihould, acquire property in 
the Ifland of Grenada, or more generally to 
all whom it might concern, that the fubor- 
dinate legiflation over the Ifland ihould be 
exercifed by the aflembly, with the con- 
fent of the governor and council, in like 
manner as in other provinces under the 
King. Therefore, though the abolifliing 
the French duties, and in lieu thereof fub- 
ilituting the fame duty, which according to 
the finding of this verdict is paid in all the 
Britiih Leeward Iflands, be jufl and equit- 
able, in refpe6l to Grenada, and the other 
Britifh Iflands, yet through the inattention 
of the King*s fervants, inverting the order 
in which the inftrument fliould have paffed, 
and been notprioufly public, the laft a6l we 
think is contrary to, and a violation of the 
firit, and therefore void ; how proper foever 
the thing may be irefpedling the obje6l of 
-the letters patent of the 20th of July, 1764^ 
Vol. I. A a ^ it 
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it can only now be done (to ufe the words 
of Sir Philip Yorke, and Sir Clement ^orge) 
by an aflTembly of the ifland, or by an z6t of 
the Parliament of Great-Britain. 

The confequence of this is, judgment 
• muft be given for the plaintiff. 

The conduct of Lord Mansfield on the 
queftion concerning literary property is well 
known. He gave a judgment in the Court 
of King's-bench, by which the Tendon 
bookfellers were induced to believe they had^ 
a permanent property in what they bought ; 
and when the matter came to be argued in 
the Houfe of Lords, upon an appeal, and 
he was firmly attacked by Lord Thurlow, 
(then Attorneys-general, and counfql for the 
appellant), and all his doiSrine reprobated 
by Lord Camden, he had not courage to rife 
up in his place and defend his own judg- 
inent* He faid not a word. 

If he was. ambitious of being thought a 
Moecenas, which was fuppofed, tliat may 
be pretended to be feme excufe for his judg* 

2 ment 



fAt^ion this^ queftion in the Court of KingV 
bench| but caiiftot apologize fot abandoning 
his. own character in the Houfe of Lords* 

By his patronage of Sir John Dalrymple^ 
who compiled ** The Memoirs of Great 
Britain,'* already mentionnd in the pre- 
ceding chapter ; and of Mt* Lind, who 
Wrote fome tra6ls entitled, ^* Letters on Po- 
land," in which the late King of Prufsia is 
treated with great afperity ; and fome trails 
againfi America, during the American war, 
in fupport of the miniftry; and of fome 
other writers of the fame principles ; per- 
Iraips he flattered himfelf with the hopes of 
being efteemed an encourager of literary 
men. But avarice was his ruling pafsion* 
He ufed to fay, thofe who purchafed eftates, 
prefervfcd their principal but received no in- 
tfereft; thofe who bought in the funds, had 
intereft but no principal. He laid out his 
money in mortgages, and good fecurities, 
1^ Which he had both principal' and intereft. 

His Lordlhip was alfo ambiti^ous of being 

thought a flatefman. Upon one occafion 

Aa2 only 
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only he (hone as a politician : this was his AU 
tack on the Sufpending and Difpenfing Pre- 
rogative in the Year, which was undoubtedly 
made with great ability, but the cafe may 
be faid to h?ive b^eri more a matter of jurif- 
prudence than politics, and although he 
gave to his eloquence all the advantages he 
had acquired by,a long exprcife, yet the 
merit of the attack is leflened, when it is- 
recolle(5i:ed that Lord Gamden had liiain- 
tained the necefsity of a fufpending power/ 
in a cafe of imminent danger of famine,^ 
which was the fa6l, and that Lord Mansfield 
Warmly embraced this opportunity of. up-* 
holding a true conftitutional do6trIne, to 
gratify his envy and hatred of I^rd Camdeiu. 
His motive was founded in perfonal rancour, 
not in conftitutionaL All;thofe iVho >are 
acquainted with the hiftory of the time will 
not hefitate to admit this diftintStion*. • ,But 
the tra6l which was publiihed, called ^* J^ 
*' Speech againft the Sufpending and Dif*- 
penfing Prerogative,'* and contained, all that. 
Lord Mansfield advanced in his fpeech upon 
this fubjeiSt in theTioufp of Lordsj Was riqt 
written by his Lord!fhip, aIthoyg;h genferaUy 

believed 
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*l)ielieved to have been his produ6lioi>, ndr 

was he privy to the writing or publication. 

The pamphlet Was written by Lord Temple, 

arid Lord Lyttelton, aid a gentleman wlio 

-was prefbnt at the debate, and ftates in the 

-form of brie fpeech aU the arguttients on 

-that fide* However, Lord Mansfield's nic[- 

itivfes may be excufed, ifi the Severity of his 

'4ittack makes Minifters more afsiduous ih 

their diity^ fw they had inforMalib^n of the 

apprpaching danger, and did not attend to 

it; if they I had, fuch attention would have 

-prevented! the necefsity of> reforting to fo 

violent airemedy* '^ , . " 

Of> hh Lordfhip^s poHticariopinionB ai^ 
eondud, it would have been happy for Ms 
couatry if they ,had been fouttded. in' thoffe 
juft principles, of all govei*lmenti whi«k 
;makle the: honoiit iof the ftate' aftd thd JftJ- 
Jterefts of the peo|>le perfed^ly'^^e famd. 
. iHis political, ideas were like thofe of Lofd 
Bute ; they were: contradedi fplenetic, an3 
tyramxical. No better. proof 'iieed be^giveft 
than bis memorablp^ apofftrophej in (he Houfe 
flf Lords, iathe yeafi 177*,Mif)on thcfeof- 
• * A a 5 ton 
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ton Port Bill, in reply t0 I^ord DartmQutll, 
.at that time Secretary of State for the Colo-* 
^lyeg. His tordlhip f*id^ f* the fword wis 
4rarwfl and the {g^^^xd thrown ali^ay. We 
.fe4a|)iaircd the Rjubkon ;** alluding toC^iar*s 
finarch to Rome. This was not lefsapro- 
-phetic and dreadful denunciation to the ih» 
terefts of Great Britain, than the infcription 
on the bridge over the Rubicon was; to the 
fate of Cjefar, and the lil)ertiea ojf; JRbraie/ 

MOntefquieit,. in confide^ngtheicaufes of 
^he);grandeur : and ^declenfion or>the Rq^ 
mans, obferves, that " policy> had:nt)t peiH 
mitted armies to be ftationed near Rome, 
jtipr . thi^ ^J'eafoni ctMifiderable forees were 'kept 
ifx CifalpineiCr^^ul ; butitoiocurd the^ity of 
'Romefipgaiijflj thofo trdops, th!e celeb»teil 
Msn^fns (J^f^^mrwasi made, iiill tobp ^oq 
£!liigralwertjflo tjm iway from Riinini to Cefina^ 
>y whiobf th^y.^voted; ^.tjie. infernal gixH 
^ddpcldn^d: toj.be guiity of: facrilege; ukSi 
l^rripide, thpfeiwbo.lhould with a Jj?gioii, 
jjv^jtb »n army^ )M with a cohort, pafs the 
Hubicont*' Montanuf . gives the infcription 
# ien^th^. 3ji{hipli k fironger. than Morttefr 
1 ^ cjuieu 
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t|\ueu ftates, and fays that Aldus Manutius, 
inrlhe year 1565, in his Way from Venice to 
Home^ faw this infcription, and carefully 
taranfcribed it When Cacfar, in his march 
for Roine, had advanced to the Rubicon, 
he paufed a few moments at this infcription, 
butJiis ambition prevaiHng, he paffed over 
•tfae bridge and then exclaimed> ** the lot is 
rcaft, let the gods do the reft !'* ; 

Whoev(?r knows Lord Mansfield's influence 
in the Britifli Cabinet, wjU; fay this was the 
die of Amejrica. See mor^ of Lord Man^ 
ipe^idV politics^ in the ; Appcndi^^ marked jp 
and G, written by Mefsieurs Burkes. 

In the progrefs of the American war. Lord 
;aad Genefal. Howe had not the fuccefs 
which his Lof dihip expected, and he could 
jpx>t hplp ^xprefsing hfs difappointment at 
4itiner at. one of the^Surrey af?izes ; the fub- 
je6t of , con verl^tion. being the American war, 
-Lord Mjansfield (aid, " tlie Howes had no 
jieadsf* to which Sir - — - Clayton neatly 
replied, " then what w^ll become of the 
be&ds of thofe who fent them r'' 

A a 4- Lord 
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Lord Sandwich did not approve of tli# 

joint-appointment of Lord and General 

Howe. He faid, he Uked them very well 

feparately ; but thought that fending them 

together was injudicious, and impqlitic,' 

The two laft trials, for libels, which Lord 
Mansfield tried, were in the month of Febrtt^ 
ary, 1786; iipon anions brcnight by the 
Right Honorable William Pitt, F^rft Lord of 
the Treafury, &c. againftthe printers of the 
General Advertifer, and the Morning Herald; 
%>r having faid in their papers, that he had 
gambled in the ftoeks. The trial of the 
General Advertifer came on firft. Lord 
Mansfield's charge to the jury was as follows \ 

Gentlen^en of the jury, you have }iad a 
very ingenious fpeech, (from the Hon. Mr. 
Erfkine, who Was counfel for the defeitf- 
daht,) but upon a falfe foundation; tnfe 
fpeeqh is to prove that a man of the fkireft 
*chara6t?r may be with the greater inipunity 
traduced-— from defamation the law implies 
a damage, and the proof of a6tual damages, 
i$ not neceflary^ to fullain an aftion j it ris, 
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fwd.if it was' a man of fo faira charafter 2$ 
jaot^to .'fuffisr Jby calumny^ fee. would bring 
no ^6Hop at .all, but the law implies the 
<MmagCt' it. is the proA^nce of tlie jury ii| 
their difcretion to aiTefe it,* arrd» in doing that 
they are/ ttr take into confiderafioii) the cteii- 
tatdteraiidfituation of the plaintiff thie malice 
mid malignity of the libel, the nature of the 
example, and in fliort every other confidcaai- 
tion to induce them to affefs what'dama^ 
they: fhould imply foer that foul offencd. ' 
My Lord Sandwich proved no ipccial da* 
mage that he had fuilained by the libel he 
brought an aftion for; the jiury gave. him 
iJOOOh damages ; and the other day when a 
4ibel in defam^ition of Lady Saliibury was 
4:ried before me,i fhe- fuftained no particular 
.damage, there wg^ no pretence to |hdi« it, 
^thte jury giM© her ;5poh no man alive ever 
thoKight the jury^did wrong. . In thefe cafes 
yOuMe, to corifider 'the: malignity,. the falfe 
temleiicy, and'afll the other circumiianccs 
in the cafe. ; And ift thjs caf^ L think.. the 
plaintiff dfiferves tiie thanks of the :|^ubfe 
fori bjringing fuch a particular attaok vpo0 
^ i^aradter under the opinion of . a jury,.; ^ 

,..^ ' ^-., ' . . , r . ; 

i' i Gentle- 
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. Gfentienien, you fee what ifenfe th&f 
WDiiIdlput upon fuch conduct, the aflfefirtlo« 
is certainly a very foul ono, ftock*joM>mg is 
ipaming in the flocks, and gamirig upon tb^ 
speculation of the future ^ contingency of 
the rife or fell of the flocks.^ Now I agree 
'With Mr, B^earcroft, (counfcl for Mc. Pitt^) 
it is fcandalous in k prirate^man whbicnows 
the events of politics which another- docs 
iw>t, and defafe with a man with that^fuJ>€rioi: 
knowledge and advantage, it is not a fair 
bargain, for you know what the price 3s and 
the other does not know, therefore you , take 
ftn.^undue ad vantage of him ; but iha Mi- 
aifter itis every way infamous and fdanda- 
lous, becaufe if yob confider for amonient, 
^ppofe a ncgociation for a^'peace, andi the 
^iniftei* Engages for a peace, there -wiS 
ijearifein the funds^ he is bribed by that 
cdnfidepaition to l)ring ihiat peace atkjsiJt it 
^y rate,; it is as much a bribe oipon hfs 
WMacfetert as if it was given biift by a &*eign 
<5S>lirt!y f© that upon a Mini^r it is>a ftrong 
iMvge of defamation; here it is a fpeoifit^r 
jfodv it is printed in thc'newfpapers^, it 5s 
cii:(miat«d all over the kingdom, it*is ckcto- 
lated all over foreign countries, and how 

'^^i'^^ do 
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^ tliey know whetEer it may not be trae; 
to bp furemany Minifteire have done it, fome 
dbave- been known to do it, fome have been 
t^fpefted, flthen l^ve flood cie^-, but whfam 
you carry it to all the different piurts of tire 
kingdom, and carry it to the continent, 
ffaovr. do thiey' knoi^ thei^e raaynqt be liich 
lainegodatioir, ivdoien in a;iiiewfpafrer m;t^ 
capital, fuch a report and fvteh ^ an ^dea^ has 
got out, that there is a dealing, and there- 
-£ke liie rplainfiff has done 'right i in m ifa6t 
Ihs^ bmght be 'tTud or migktdbe ialfe,' to 
bring his profecutionin' thedh^ie of-anact- 
tion, becaufe you are truly told the de- 
■fcndailt /mtay ihrthat ihape>ofi.p(rdfaofcition 
guflify, and if he^ bifd juftified^the |>iaintiff 
ought^n<i^t0i recover in /this nation; to^ be 
iate ei3tampicf 118: a 'conifideratron) iikemi^ 
mixed iw it,'> andi ^tdoft undoubtedly :^wecjati 
4now ;and ^fisel; thi ttfrritdf wifofcief ^thaik 
aftfes ^from theib idiurnal ipuUicatioiis y in 
•ttiofe jperibdicdlj i publioatibns * ilobody fc 
Spared, no^ MihiJter, iio-prtvatit nsaoj-nfe 
iady, no foreign miniiier, no perfon, foFdgft 
m domeftic. Tlie affefsing cif damages is 
«nti«ely in yow province. I fhall notfaf 
* ' a word 
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a w6rd upon it, you will coniider them him 

dcr all' the circumftancefe of the cafe, the 

malignity and the intent, and, for the' fefae 

iof example, you will give thofe damages 

:yttu think proper. * , c :)j 

iI.:The jury went ontt ajid ftaid" new ah 
'faoury when they returned .with a TerdiA 
Jor the plaintiff, 150L .; i .i 

' The. trial of the Morning Herald iimnedi- 
lately fucceeded, when Lord Mansfield ipre 
4he following charge toithe jury* r i 

.Qsntlemen of the jwy> rit isa very feri- 
Qusand important matter that lis before you^j 
tit ie a queition in which, all the King's fuh^ 
jti6ts are concerned^ whether there fhouldbe 
iatpixyke^ion to thereputatibnsof men, either 
jkii^pubiik^ or private life;; therefore it is 
iViery ferious ; if meia are indeitmified ifor the 
^ffufing fcandaU they muft tbke the con'- 
(ffiquemce for thofe behind the curtain* If 
4hey ido it without being indemnified, or 
^ithoul having a protection, or from malice 
t>f i their own, either way^ innocence ihould 
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tc protedled. I will give you thefe three ^ 
papers out with you for you to.confider of 
yourfelves, and exercife your own judgment 
upon them. They feem to be more malig- 
nant and a^avating than the other; it is. 
aggravated by this ftrong Gircumftance, the 
dat^es are the 7th and 14th of 06l<^ber, and 
the firft paper of the General Advertifer, is 
not till the 20th of OiSlober; ,fo that this 
paper, as between them, is the forger of the 
lye, and the other may have copied it from 
that paper ; he is not excufable for having 
copied it, but the firft inventor is the moft 
riiifchievous. 

Another cenfideration between tbem is, 
it ,is wrapped up in language to convey the 
truth of it, and to affure the plaintiff it is 
now difcovered by his friends, who were 
making an excufe for him ; but his. friends 
now admit of it, and begin to believe it 
themfelves; and with particular circuin^ 
fiances, that he concealed the preliminaries 
of the Dutch peace, that he might gamble 
in the flocks, ipi contemplation of the rife. 
God forbid I fhould ever fubfcribe to a doc- 
trine. 
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trine, that the fairer a man's chzTz€tet isf' 
the lefs reparition fhduld be giveh forde^i 
famation. I think the contrary; and diat' 
the fairer the chara<ftcr is, the more ilitfoft. 
is the defamation. You will take the three t 
papers out with you, and confider of your 
verdi6t, and what damages you will give. 

The jury brought rn their verdict f0r the ; 
plaintiff, Daimages 250L after being o\i\ ten , 
/minutes. 

His Lordfliip refigned in. the year 17&B,^ 
and died in the month of March, 1793* 



CHAP- 
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CHAPTER; XV. 

THE LATE EARL CAMDEN, 

(lord chancellor.) 

His Opinion of the Rights of Juries^ in Con- 
tradiction to Lord Mansfield' ^^ firji Jfteivn 
in the Trial of Ozven. Profecution of Dr. 
0^iebbear€. Mr. Wilkes's Opinion of his 
Book. Lord Camden's Opinion on a deceafed 
King. Mr. Grenville's Obfervation upon it. 
Sfiebbeare fentenced to the Pillory^, but not 
put info it. Beardmore's Affidavit. Lord 
Man^eld's Obfervatioii on it. Dr. Sheb-- 
beare rezvarded with a Penjion. Lord Cam- 
den ett^hed to Lord Chatham. Appointed 
Chief Jujiice. Caitfe of his being made a 
Peer. Oppofes the American Declaratory 
Bill. Mr. Grenville complains of his Speech. 
Lord Camden made Lord Chancellor. He 
defends the Sufpending Power. Lord Tem- 
ple contrajls his Declarations. Attacks Lord 
Temple Jliarply. Junius defends Lord Tem- 
ple. Obfervations on the Manner of par- 
doning MQuirk^ Curious Evidence of 

Mr. 
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Mr. Bromjield. ^ State of the Cafe of Peter^ 
fort V. Rolfe. Lord Camden's Remarks on 
the Difcretion of a Judge. Oppofes in the 
CabinettheEz'pulfion of Mr. Wilkes. Turned 
out of his Pofi as Lord Chancellor. Death 
of Mr. Yorke. Great Seal put into Com-- 
mifsion. Decrees made by Lord Mansfield. 
Lord Apfley made Chancellor. Sir Fletcher 
Norton's Bon Mot. Lord Camden retires^ 
. Supports the Libel Bill. . 

A HIS Noble Lord will appear a great and 
fplendid chara6ter, in the hiftory of the 
period in which he lived. He was a fincere 
fupporter of the conftitutional right of juries, 
and a fincere friend to the conftitutional 
principle of Parliamentary taxation. , The 
firft was amply exemplied in his oppofition 
to Lord Mansfield, and the latter in defence 
of Atderica. 

His regard for the rights of juries appeared 
a$ early ats the year 1752. 

On the trial, of William Owen, bookfeller, 
which was at Guildhall, London, in the 

month 
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month of July, 1752, for publifhing a 
pamphlet entitled, " T^e Cafe of Alexander 
Murray, Efq.'' concerning the Weftminfter 
eleaion ; hk Lordihip, then Mr. Pratt, was 
council for the defendant i and Lord Mans-* 
field, then Mr. Murray, and Solicitor Gene- 
ral, was council for the crown. On this oc- 
cafion was firft ftiewn' the great difference in 
their opinions concerning the law of libel. 

Mr. Murray maintained, that the queftion 
for the; jury to try, was, whether the de- 
fendant publiihed the pamphlet? the reft 
he faid followed of courfe. If the fact o£ 
publication is proved, the libel proves itfelf, 
feditious, malicious,^ fcandalous, &c. there- 
fore the printer muft be affe6ted with every 
thing in the pamphlet. If the fict of pub* 
lication is proved, and that is what lies for 
your determination, you (the jury) being 
fudges o£ the fact, the judge determines the 
law. As you are upon your oaths, " to 
well and duely try, and a true verdia give, 
According to the ^idence,'' you will judge of 
the fa6ts we have laid before you, now in 

Vox.. I, B b court. 
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court, and only them, and like honeft mett 
bring in your verdicSl accordingly. 

f The publication was proved by perfons 
who had been ^purpofely fent to buy the 
pamphlet.] , 

Mr. Pratt, io^ the defendant^ main-* 
tained that the jury were judges of the 
whole cafe ; that there was another fa6t 
befides the publication which was equally 
neccfiary to be proved ; this was the fa<St of the^ 
charge in the Attorney-Generars informa* 
tion. The defendant is charged with having 
publifhed this pamphlet, maUcioufly, fe- 
ditioufly, fcandaloufly, and fatlfely, to the 
C2lumny of the Houfe of Commons of 
<5reat Britain, and in order to dilhirb the 
. peace of the nation ; and this he has done 

vittingly, wilfully, malicioufly, fcanda-' 
louily, &c. This is the 'fact laid to his 
charge ; which the gentlemen have been 
very far from proving. Only proving 
the fale of the book, does not prove all 
thofe opprobrious and hard terms laid in 

the pharge againfl; him. If his felling 

this 
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thisi book malicioufly, with a feditious 
intent, fcandaloufly and falfely, with z 
defign to calumniate the Houfe of Com- 
i^ions, and in oFder to difturb the peacci 
of the nation^ is not proved, then this 
great charge in the information fails* 
Let the gentlemen prove thofe word^ 
(the intention) if they mean any thing 
by them ; if they do not prove thefe terms^ 
this bad intent, for in that lies the crime, 
then it is no more than felling printed 
paper, in which furely there can he no 
fault. Then what are thefe "words^? If 
the gentlemen mean any thing by them^ 
prove them; if they mean nothing, but 
words of courfe and form, let the gentle- 
men fcratch them out, they are needlefs 5 
which if they do, their information .will 
be very defe6iive. But they will not con- 
fent to^ foratch them out I am fure ; why ^ 
then they muft mean fomething by them^ 
which if they doj confequently they muft 
prove them. Thefe words conftitute the 
charge, which if they^do not make out^ 
will you, gentlemen, lay your hands upon 
your hearts, and fay this man is guilty? 
Bb 2 guilty 
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^Ity of what? i\othing; for nothing et 
proved, vnlefe felUng paper is a crime* 
Theft, gentlemen^ l« fhew ypu how necef-^ 
fiiry it is to prove the intention, if there 
i8 an indi6tment preferred againft a man 
for an aflault, with an intention to ravifli^ 
the intention muft be proved, or elfe the 
jury' cannot $nd him guilty* The fame 
of an aflault, with an intention to kill, if 
the intention is not proved, he muft be 
acquitted. If' he kilb, and the intention 
is not proved; that is, if it is not proved 
that he killed premeditately and of fore- 
thought,, it; is but manflaughter! There- 
fore in the cafe before us, if that part of 
the information is not proved that he pub-p 
lifhed malicioufly, &c. you muft acquit 
him. Much might be faid more than 
we dare fay for our client in this cafei 
our mouths are already half ihut, and 
the tenets the gentlemen on the other 
fide lay down, are to ihut them quite j 
but may neither you, this nation, nor I, 
ever feel the effefts of fuch tenets, of 
fee them put in prance. [The. defen- 
dant was acquitted.] 

la 
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In the year 1757, he was ippointed 
Attorney-General in the room of Sir Ro- 
l>ert Henley, afterwards Earl of Northings 
ton. 

In the year folbwing, Dn Shebbeare 
having publifhed a pamphlet called " A 
Sixth Letter to the people of EngkpJ^ 
on the progrefe of national ruin j in which 
it i^ fllewn, that the pref^pt graitdeui? 
of JFranc^, and cafamitie^ of tjiis i^atii>n, 
are 'Owing to the influence of Hjttiovci: 
oil th^ ciounfels of Ei>gtend ;" y^ pfofe-^ 
cuted for this pamphlet by : Mi. PF«tt, in 
his official capacity. Of this lib«l Mr. 
Wilkes fays (in his letter to Mr. Grenville) 
" that i^ fcarcely contained a fingle ti'Uth ; 
it* traduced the Revolution, afperfed the 
memory of King William the Third, till- 
fied King George the Firft and Secdnd^ 
and baftardized the whole royal family.'* 

In fupport of the prof6cution, the At- 
torney-Generaf o^ntended, thftt the conduift 
of a dead King may be libelled as well as 
that of a living one* 

B b 3 In 



374 THE LATE EARL CAMBEK, 

In the debale in the Hoiife of Commons 
upon Mn Wilkes's petition, which was 
prefented in the . month of November, 
1768, it was contended, that a former 
Parliament might be libelled as well as the 
^ prefent one. 

Upon thefe two pofitions, Mr. Gren-t. 
ville, in one of his letters, remarks; 
^ If it be true, that the proceedings of 
former Parliaments are not to be quef- 
tioned, nor the condu6i of former Kings 
to be blamed, it will be utterly impof- 
fible to write any hiftory, except a pane- 
gyric out of the Gazette." 

Lord Mansfield faid, in his charge to 
the jury, " that Dr. Shebbeare had, in 
that letter, approached the neareft to high 
treafon, without aftually committing it;^ 
of any paper he ever read.*- He was 
convidted and fentenced to ftand in the 
pillory at Charing Crofs. Mr. Arthur 
Bcardmore, an attorney in Walbrook, be- 
ing. under-fherifF at that time^ attended 
the execution of this part of the fentence. 
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He was in a houfe oppofite to the pil- 
lory. Dr, Shebbeare was greatly favoured r 
inftead of putting his head in the hole of 
the pillory in the ufual mode, the upper 
board was raifed as high as pofsible, and 
there fattened. Shebbeare flood upright, 
without ever bending his neck in the 
leaft ; looking through the wide opening 

between the upper and lower bpards. 

ft 

The Attorney-General was exceedingly 
incenfed by this indulgence Ihcwn to 
Shebbeare ; and he obtained a writ of at- ^ 
tachment againft Beardmore for his con- 
tempt, in not executing the fentcnce 
properly. Beardmore in his defence upon 
bath faid. That he attended the execution 
of the fentence, and faw Shebbeare's head 
through the {)illory. Lord Mansfield re- 
marked, that this was the moft ingenious 
cvafion of perjury he had ever met with. 
Beardmore was fined fifty pounds for his 
contempt* ' 

r 

Upon the change of the Miniftry, a lit* 

tie time after the accefsion of his prefent 

Bb'45 Majefty, 
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Majeily, Sbebbeare was allowed a penfioh 
of four hundred pounds per annum ; but 
when Mr. Granville fucceeded to the Trea* 
fury in the year 1763, he reduced it one 
half. 

In political fentiments. Lord Camdeii 
wass attached to Lord Chatham, from the 
time he; was made Attorney-General, At 
the general election in the year 1761, he 
was, ele^ed Member for Dowoton ; and 
in the year 1762, he was appointed Chief 
Juftice of the Common Pleas, in the room 
of Sir John Willes. Hi^ honourable, firm 
and conftitutional conduct in the memo^ 
rable cafe of Mr. Wilkes, the trials of 
the King*3 meflengers, of the Secretary 
and under Secretary of States is fo well 
known, and has been ftated in fo many 
publications, it is not neceflaty to fay any 
thing of it here. 

In the year 1765, the Rockingham ad-t 
miniftration, as it is ufually ftyled, was ap- 
pointed. This adminiftration was weak 
in every thing, but " good intentions." They 

were 
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Wtfe defiroiB of making the public believe 
the)t were .faoHoured with L9r4 Chatham's 
approbation ; they, tljerefore, created the 
Lord Chief Juftice a peer, by the title 
of Lerd Camden, becaufe he was Lord Chat- 
ham's friend. But this favour did not 
gain them his entire fupport in the next 
fefsion of Parliament. When the Decla- 
ratory Bill, aflerting the right of ParJia,- 
Bjient to make laws, binding the coloniq^ 
in all cafes whatfoever carne ' into the 
Jioufe of Lords, he oppofed it with the 
greateft vigour. . He aifcrted, that the 
Britiih Parliament had no right to tax 
America ; ^' Whoever attempts to do it, at- 
tempts an injury : whoevej does it, commits 
arobbefy." 

Thefe words offended Mr.* Grenville ex-^^ 
<ieedingly.: he men tioned^ Lord Camden's 
fpeech in the Houfe of Commons, and 
declared, with an emphafis^ that thefe par- 
ticular words were a libel upon Parlia- 
ment ; and that the printer of the fpeech 
ought to be punifhed. But no notice 
was taken of the complaint. [The fpeech 

was 
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was printed in the Political' Regifter,an4 
isr now irf ihe Parliament Jiry Debates.] 

When Lord Chatham came into power 
in the year 1766, Lord Camden was ap-» 
pointed Lord Chancellorr 

The affair of the corn bill in that year, 
■and the fufpenfion bf the law, m order 
to prevent the exportation of corn at 
that time, are already well known, arid 
have been repeatedly ftated, together Avith 
the arguments for and againft the fufperi-^ 
jRorl^ in feveral publications, and in the 
Parliamentary Debates. * 

• . *"" ' 

Lord Temple, Lord Mansfield, and Lord 
Littelton^ were the principal oppofers of 
Lord Camden's arguments. Lord Temple 
contrafted Lord*Camden's doftrines when 
Lord Chief Juftice, in the affair of general 
warrants, with the do6lrines he had de- 
livered wpon the prefent occafion : in the 
firft, he had declared, that an hour's lofs 
of liberty to an Englifhman, was inefti- 
mable : in the laft he had faid, that the 

fuf. 
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fufpenfion of the law was only a forty 
days tyranny at the outfide. This pro- 
toked Lord Camden exceedingly ; and in 
the moment of his irritation, he drew a' 
chara6ler of Lord Temple hypothetically, 
and concluded, that if ; the charafter h6 
had defcribed applied to any perfon, " it 
muft be one of the narroweft, moft vin^ 
didiva and perfidious of hunian beings/* 

Thefe words were repeated in the pub^ , 
lie prints fome time afterwards, in a let- 
ter addrefled to Lord Temple," charging 
him with being the patron -of Junius, 
This letter was anfwered by another, ^d-^ 
dreflcd to Lord Camden ; and as it is from 
,the pen of Junius, the reader will not 
be difpleafed to fee it, 

^^ As a lover of my country, I ceAnot but 
view with concern - the attack you h^ve 
made (grounded on fufpicion only) upon 
a noble Peer of the moil refpc6table cha- 
Y2ictev in the kingdom, whether coufidcred^ 
^s a public or private man. The attgckj 
my Lprd, is as illiberal as it is unjuft ; and 

the 
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and the evil tendency of i\ gives me con-* 
ccrn, becaufe I hold it efleixtial to the. 
public good, that merj of raak, chara6ler^ 
mid real public virtue ihould be held gut 
to the w^orld for adxpi^atioo and. example. 
When virtue i^ once reduced to the level 
of ignominy and difgrace; when Temple 
Ihakes hands with *Bute and Sandwich, 
there h an end of all diftiniStion, all con^ 
fidence, all fubftantial public hopes. The 
corruption of the age, my Lord, may 
prpve the deftrudlion of our liberty. How 
few are therp^ my Lord, wha poflefs any 
chaxa6ler at all,' and I fear none who ecjual 
that of Lord Temple? I am at a lofs to 
know from what motive your Lordlhip 
was induced to throw out fuch unprovoked 
abufe upon the noble Lord, as that " he 
** was one of the narroweft, . moft vindic- 
*^ tive, and perfidious of human beings.'' 
Did your Lprdfhip find him fo when he 
fti^ulated with St. James's, that you fliould 
be rewarded for the conftitutional judg- 
ment, and the part you had taken in the 
public caufe, then the caufe of Mr Wilkes ? 
Or ^id ypu find him fo when he infifted 

on 
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on that claufe being inferted in the pro- 
teft made upon the Middlefex queftion, 
whereby he pledged himfelf to the pub- 
lic never to defert them, but to feek a 
reparation for their injuries? In fhort, have 
you ever found him the man you def- 
cribe? Your Lordfhip has not attempted 
to point out a fmgle inftance of proofs 
and I am confident you cannot. 

"I am not furprifed that your Lord^ 
fhip Ihould attempt to explain away the 
opinion you gavef upon the corn bill, 
which alone juftifies the cenfure of Junius* 
To hear Lord Camden, as the great cpn- 
ftitutional lawyer of this country, fupport- 
iiig a dtfpenfing power of the Crown, is 
too alarming || pafs without repreheniion, 
A power, the exiftence of which, even for 
a monlent, dcftroys the very idea of a 
free government. If the King can juftify 
the difpenfing with an a6l: of Parliament 
for forty days, he may for forty weeks, 
and fo on ad infinitum^ for the argument 
is co-extenfive with the power, and h« 
becomes as abfolute as ai^y. tyrant in the 

uni:?^ 
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tiniverfe ; yet this is the innocence 6f i/out 
LardJIiip's law* 

^^ Youf Lofdlliip ha6 infifted, that irt 
your docftrine the King does not judge of % 
the necefsity in the firrt; inftance. Pray^ 
,my Lord^ tell us who does? If I miflake 
not, he does. , The advice originates from 
the Minifter in council, where it is dif- 
cuffed, and then carried to the, clofet, 
where the King determines whether to 
follow or reje6t it; and the perfons ad- 
vifing fign the advice for which they then 
become anfwerable* Does not the .King 
then, my Lord, judge and decide tipon 
the necefsity in the firft inftance, whether 
' we ftiall be flaves or freemen ? My I/>rd^ 
I afk you, as a lawyer, if on an a6lion 
brought for detaining a veflel laden with 
corn, the party could have juftified the de- 
tention without the • afsifl;ance of Parlia- 
ment ? You are not hardy enough to de- 
clare they could. Yet you, my Lord, are 
the great and boafted conftitutional lawyer, 
who bears^fbr his matto.the golden words of . 
I^agna Charta* 



i. 
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♦^ This is not the only inftance in which 
Junius's charge againft your Lordihip is 
trufy founded. It is llill in our memory 
that your Lordihip, in giving judgment 
upon Mr. Wilkes's bufinpfs in the Common 
Pleas, declared you could forefee a time 
when it would be proper to take away 
the liberty of the prefs; a do6\rine as 
deftru6tive to the principles of general 
liberty, and of this 'conftitution, as Lord 
Mansfield's pafsive obedience and non- 
xefiftance, 

" One thing more, my Lord, before I 
take my leave. You, tell us, that Lord 
Temple is the patron of Juniys, and as 
, fuch aim your pointlefs dart to wound 
him through Ihe fide of Junius ; yet, at 
the fame time you declare, that you will 
wait for mathematical demonflration be- 
fore you can agree to afTociate Junius 
with Lord Temple. lour Lordfhip, per- 
haps, out of your abundant coiijiftency^ will 
explain this inadvertency. I am quite ig- 
norant from what logic your Lordfliip 
draws your conclulion, that bicaufe two 

* ' perfons 
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perfons agree in ane opinion, that there- 
fore on^ muft be the patron of the othct* 

^* It is flattering Lord Temple to ^ive 
hiiH the private patronage of Junius. But 
Junius needs no patron but the public; 
and I afllire your Lordfliip, they are both 
fuperior to your Lordfhip's rcfentment?. 
Integer vita^ fcelerifque purus non eget mauris 
joculisy KcJ"* 

Laying afide thefe perfonalities, he was 
admired as Lord Chancellor almoft to 
enthufiafni. Every perfon faw with plea- 
fure his manifeft fuperiority in acutenefs 
and judgnfent over the ableft of the coun- 
fel who pleaded before him. He was blefled 
by nature with a clear, perfuafive, and fa- 
tisfadlory manner of conveying his ideas. 
In the midft of politenefs and facility he 
kept up the true dignity of his important 
office ; in the pidft of exemplary -patience 
(foreign to his natural temper, and there- 
fone he was more commendable) his un- 
derflandine was always vigilant. His me- 
^. mory 
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Tttbry was prodigious in readinefs dnd com- 
ptehenfion : but above all, there appeared 
ill him a kind of benevolent folicitude 
fof the difcovery of truth that won the 
fuitors to a thorough and implicit con- 
fidence ill him. He was apt, on the. 
other hand, to be a little too prolii in the 
reafon of his decrees, by taking notice even 
of inferior circumftances, and viewing the 
queftion in every conceivable light. This, 
however, was an error of the right fide, 
and arofe from his wifh to fatisfy the 
bar and his own mind, which was per- 
haps to a weaknefs, diflatisfied with its 
firft itnprefsions, however ftrong. He had 
other faults that have met with fevere and 
deferved cenfure. He wore a tie-wig in - 
court, and has been frequently obferved 
to garter up his (lockings while the coun* 
fel were the moft ftrenuous in their elo- 
quence. But there is one/ material in- 
llarice out of court, in which, he wounded 
his chara6ler as a lawyer and 9' judge* 
This was the part he took in receiving 
and laying before the Crown certain chi- 
rurgical depofitions tending to falfify or 
Vol* L C q weaken 
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.weaken the grounds of a verdi6t pro^ 
nounced by twelve men impartially re- 
turned. Jf the King's pardon could not have 
operated tipon the cafe without thefe auxi- 
liaries, the man fliould not have been par- 
doned ; if it couldy the juftice of it was 
hurt by thgfe irregularities, and a bad ex- 
ample wafiionli/Jet of trying a verdi6t by an 
incompetent and foreign judicature. 

. The cafe \yas ftated in the London Gazette 
in the fallowing manner : 

JVhiteJiaU^ March 11^ 1769. Hi? Majefty 
has been gracioufly pleafed to eij^tend hia 
royal mercy to Edward M'Quirk, found 
guilty of the murder of George Clarke, as 
appears by hfs royal . warrant to the tenor 
folloviring': 

GEORGE R: 

Whereas a cloubt had arifen in our royal 
hreaft cor\ccrning the evidence of the death 
of George Clarke, from the reprefentations 
of Williaiii Bromfield, Efq. furgeon, and 
Solomon Starling, apothecary; both of 

whom. 
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WhoQi, as has been reprefented to lis, att 
tended the docieaifed before his death, an4 
exprefl'ed their opmioos that he did not die 
of the blow he rcceiv;ed at Brentford ; and 
whereas it appears to us, that neither of the 
faid perfons were produce^as witneffes upon 
the trial, though the U\d Solomon Starling 
had been examined before thq Coroner, and 
the only perfon called to prove that the 
death of the faid George Clarke was occa-^ 
fioned by the faid blow, was John Foot, 
fiirgcon, who p^vqr faw the deceafed till 
after his death : We thought fit thereupon 
to refer thQ faid reprefentations, together 
with the report of the Recorder of our city 
of London, of the evjdenqe giyep by Richard 
and William Beale, and the faid John Foot, 
on the trial of- Edward Quirk, otherwife 
called Edward Kirk, otherwife called pd- 
ward M'Quirk, for the murder of the faid 
Clarke, to the Mafter, Wardens, and the 
reft of the Court of Examiners of the Sur- 
geons Company, commanding them likc-^ 
wife to take fuch further, examination o€ 
the faid perfons fo reprefenting, and of faid 
John Foot, as they might think neccflary, 
C c 2 together 
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together with the premifes above-men- 
tioned, to form and report to lis their opi-i 
nion, " Whether it did or did not appear 
** to them, that the faid George Clarke 
*^ died in confequence of the blow he re- 
*^ ceived in the riot at Brentford on thfe 8th 
*^ of December laft." And the faid Court 
of Examiners of the Surgeons Company hav- 
ing thereupon reported to us their opinion, 
*' That it did not appear to them that he 
^* did ;*' We have thought proper to extend 
our royal mercy to him the fai^l Edward 
Quirk, otherwife Edward Kirk, otherwife 
called Edward M'Quirk, and to grant him 
our free pardon for the murder of the faid 
George Clarke, of which he has been found 
guilty. 

By his Majefty's command, 

ROCHFORD. 

IThe following teftimony of Mr. Brom* 
fields at the Old Bailey, forms no improper 
contrail to the preceding ftatement from the 
London Gazette. 

Sefsionst 
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Sefsiom Paper ^ No. . 8, in the Mayoralty of 
Sir J. Tkompfon, Knt. 1737. 

Tryal of Sarah Alhi. 

William Bro?rifieldy Surgeon. I was fent 
for to examine the child. I found a large 
bruife on the back part of the head; whifch 
we call, the 0^ o^a/;/V/V. The Ikull w^s not 
fra6tured ; and the reafon it was not, I 
think, is this ; that in a fubje<St fo young, 
the bones are of too fine a texture to break. 
I took off the craniunij and found a large 
quantity of blood upon the brain, which I 
fuppofe was occafioned by the fall. There 
was likewife a great deal of blood in the 
belly and breall, which proceeded from the 
rupture of fomc blood veflel ; and thef<9' 
things were the occaiion of its death. I 
tfy*d the experiment of the lungs in w»ter 
(which I take to be very certain) and they 
floated ; this, in my opinion, was a furc. 
fign that the child had breathed ; for if' it 
Had not, they would have fubfided in the 
water. 

Cc3 ' AP 
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An accurat<y ftfttement of a particular cafe 
in Chancery, while Lord Camden was 
Lotd Chancellor, was printed in one of 
the morning papers, (the Puhlic Adver- 
tifer of the 17th of Februarjr, 1774) 
*whi(ih, as it would be now difficult to 
obtain, the reader will perhaps not be 
difpleafed to fee a copy of it here. Thef 
cafe was rendered memorable, and extra-^ 
ordinary, by the decree which his Lord- 
Ihip made upon it, being reverfed by the 
Houfe of Lordsi 

We tenants being much difTatisfied at the 
Houfe of Lords for * their reverfal of Jjor4 
Camden^s decree in the famous cafe of Per. 
mfoti V. Rolfe^ wiih to have the ideas of 
that great man better wnder^iaod than thfeyt 
w«t* by the Lords* The late Lord HnYdr' 
xmcki faidin the bearing of a Barrifter, WYid\ 
is art acquaintance of mine^ that he:\Viih«d 
the arguments ufed In decrees and jtidgti 
meMswere ptibliihed every yearv and figned 
by the feveral judges who pronounced th^rn^ 
I doubt whether the counfel for the refpon- 
4eats did juftice to LordpamderCs grounds 

and 



and principles in his dec^'ee up(»i this cafe;, 
atid therefore as it is a point of the moft 
€;xtenfive confequence, I have the leave of 
the Barrifter whom I have alluded to, .and 
who is a.manof ikill in his profefsion, to 
in(6rt the following note whfch he took of 
the ftihfianct of \i^hat \kt cotincil faid, and 
of ahtioft the i^^^r^^ that were ufed by the 
Chmicdlor^ Mickaeknm^ I'tGdy Cwr^ Cant^ 

Peter/oh v.^Rolfe4 
BUI filed by Pmrjhi, the Lefilb, againfl: 
the Defendant, his l«ndbrd^ foi? relief 
againfl: appj^fsive penalties in his covenant, | 
which penalties had been recovered by ac- 
tions at law. r .. 

Mr. Vorke for the Vhiniiff. 

<*• Where this «ouft can from the nature 
oi the caf6 find out the real damages, they 
WiU i«elieve -againft ^n&mwMs ones. [Tdli 
and Rylandf 1 Chanc. Caf.] 

'* The mdterial covenant is t& leaCe i»e- 
fore jow Lo^rdfhipi is a pfefiiilty againft- 
j3|ough»ng fome land which had not been in 
C c 4 ' tillage 
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tillage for twenty years; the leafe is for 
fourteen years ; the penalty is to pay five 
pounds a year over and above the year's 
rent. 

*^ Subfequer* to the breach of this cove- 
nant, there was a difpute between the par- 
ties ; that difpute was fettled by an award, 
yeU no complaint was thm made of this 
breacji of the covenant. Soon after, the 
defendant below, now the plaintiff, refufing 
to give geiteral leafes, the prefent defendant 
brought his actions at law, and aftigned five 
I breaches on w.hich the penalties amounted 
to 300l. and upwards. It is in evidence^ 
that all that Avas done was for the layidiatrcT^ 
benefit : Some furz^^ npt worth two fliillings 
an acre, was ploughed up ; and it is believed 
by mapy . Ikilful farmers in evidence, tilat 
at the expiration of the leafe, the two Ihil-r 
Hqgs an . acre will be raifed tp fijc fliijliugs 
an acre/* 

Mr. Yhrkc utgcd, ^* that fuch a penalty 
^ this was ttwrf^j/wa^/e; and that courts of: 

. equity 
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equity ought to fet It afide, efpecially wheu 
coupled with the fmall value of the eftate,'' 
The Leafe was read. 

Lord Camdetlp ' 
** The true hinge of this caufe, is th^ 
^' enormity of the penalty. I Ve computed 
it, and find it near thirty times the value of 
tfie fee of the ejiate.'* I fhould rather think 
inyfelf that the furze was not within the 
covenant; for as the covenant fay^, *^ mea-, 
dow or paftujre, 4)r other land^^ one might 
fairly conceive that *' other la^id muft 1>er 
l(i7id partaking pretty much cfthefa:me liatur^* ^ 
Be that, however, as it^ may, here's a pe- 
nalty vOjf 6001. againft ploughing ten acres, 
A forfeiture of the term w^ld be abfolutely 
beneficial to the tenant in <:omparifon of 
tljis penalty, , 

" As to the land being Improved or npt 
iniproved by this breach of the covenapt, it 
is out of the queftipn, . 

^* The found principle of relief is againft 
the penalty ; as exorhitmi a^ leajft. I con-i. 
^ne ipyfdf to thatt ' 
:» - ^ My 
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♦* My great difficulty is abooit the cojlg iw 
getieral. The rule is, that the plaintiff in 
fuch cafes muft pay the cofts of his applica- 
tion : But this cafe •is an extremely hard 



one/* 



Mr. Wedderburne for the d^endant* * 

** The plaintitF in his bill feems to me iot 
hare no other equity but the fuppofcid con- 
fent or waiver of his landlord. -^This, how- 
ever, is ill* proved. It furely is^oing much 
too far, witK deference to y#ur Lotdlhip, 
to let the party into relief here by a quau'- 
tti0, datmnificatus upon bis wilful breach of 
z clear and pofilive covenant. -' 

" As to the tofts that queftion muft be 
xt«w ek>fed ; ibx the plaintiff is tDO late. He 
has given judgment againft himfelf by con-^ 
fefsiilg the fevojd breaches at law. 

•* As to ihe furze not being comprized in 
the terms of the covenant, that queftion too 
if clofpd and at an ei^l ; for the plaintiff 
^as fuffered. the judgment at^ law to go^ 
againfl him by default : ,Be(ide$, the fuirxe 

. » 4 muft 
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muft have been an obje<5l of the intention 
ef the parties, becaufe it is in evidence that 
^^ other land*^ could attaCjJi to nothing elfe 
l?ut the furztf no other land j:)eing on th% 
premifes/* . 

Lord Camdmy 

*^ As to the plaintifl^s general relirf I can 
certainly give it him* 

*' The queftion is^ " how far this ,court 
can abate and moderate penalties duly fixed 
by the parties th^mfelves ?'* J take it that 
wh^re danlages found in penaltj/^ and are . 
much too large, this court will reach them 
(juft .95 it reaches tmcon/cionable bargains) 
yport the footing of indulgence to the frail- 
ties of human nature, aftdwill fet its fac« 
againft undue advantages in one of the par- 
ties oyer the necefsities of ,the otl^r. Lamd-- 
lords have ^n gen.eral the advantage , over 
their tenants in capa^itj^ and fortune, tho%h 
tenants have more dexterity* in the manage-* 
ing of land. Xo jdifarm them of the ad- 
vantages of this dexterity landlords have in- 
troduced rigorous c^v^nants 1 But this court 

will 
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will interfere and give an adequate compen- 
fation according to the real quantum of the 
damage, reducing the excefs and enormity 
mi penalties. It is analogous to the old caf® 
of amercements, falvo contmeniento. 

♦* Formerly flie penalty was forfeiture of 
the term. What faid this court to cafes of 
that defcription ? It relieved againft the 
penalty. Why ? Becaufe it was iincojifcion^ 
able to turn a man out of poflefsion for 
the breach of a little, or comparatively Jit- 
tie, covenant. Now, in lieu of this penalty 
of the forfeiture the ni&w penalty is attempt- 
ed, of increafed refit. But the principlei of 
this court is the fame to relieve againft a 
penalty, in this or that fliape, which is 
beyond the injui^ fuftained. 

' ^* Indegd, agreements between parties 
for liquidating damages will be always re- 
fp^ed by the court ; but ftill there muft 
be a real fubftrfttum of damage for fucji 
agreements to operate upon, 

*^ I muft lay down the dodtrine which 

* Mr^ 
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Mr, Wedderbume condemns ; and though he 
thinks J am going too far, yet I differ with 
him, and think it a found rule of equity here 
to fuppofe no damage but fuch as actually 
Jtes been committed. The 4th and 5th of- 
Queen Anne, chap. 16, conforms to the 
fame idea in the cafe of bonds. There is one 
fpecial exception to this do6lrine, which is, 
the cafe oi felling timber^ and that very ex- 
ception confirms the do6lrine ; for it fup*- 
pofes the value of the timber a value ineftt^ 
mable. [ Sb' Haiiy Peach and the Duke of 
Somerfet.l 

"I dor)'t enter now into the effecft of 
this covenant, if it had been broke in the 
articles of meadotv land or pafture ; but in ^ 
this one article of the /w;7e, I ani clearly of 
opinion that the penalty is exorbitajit^ and 
therefore that I muft relieve agstinft it. 

" As to the cofts, I fliall referi)e them till 
it comes out what is the real damage ; the 
defendant has been cruel in his behaviour ; 
let a jury afiefs the damage on a \^rit of. 
quantum damnificatus^ and endorfe the fpe- 

qial 



cial damage? on the poftea upon each p(ihp 
five covenants brokent*' • 

^ "There are a few lines in Lord Camden's 
argunaent, in the cafe of Doe againft Kei^ 
fey, * which are clearly pointed at Lord 
Mansfield ; and contain fo juft, and fp con- 
ititutional an obfervation, that they can 
never be too often repeated, and held up as 
a mirror to all future judges* 

*^ The difcretion of a judge is the law of 
tyrants ; it is always unknown ; it is dif^ 
ferent in different^ men ; it i& cafual, and 
depends upon conftitution, temper, and 
pafsion. In the beft, it is often times ca- 
^ price ; in the worrt, it is every vice, folly, 
and pafsion, to which • human nature is 
liable.'^ 

When Mr. Wilkes brought his cafe, by 
petition, before the Houfe of Commons in 
the month of November, 1768, the mea- 
fures to be purfued againft him in confe-r 
quenge of it, were concerted and fettled in the 
Cabinet Council. This was not only anticir 
, . pating 
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Dating the judgment of Parliament,^ but 
actually converting Parliament into aa in- 
ftrument of the Executive Power. Lpr4 
Camden, as Chancellor, being one of the 
Members of the Cabinet, highly difappioved 
of it ; for this difapprobation he was turned 
out of his fituation as Lord Chancellor. He 
had, when he accepted the gteat fealy fe^ 
cured the firft vacant tellerlhip of the ]Ex- 
chequer, in cafe he was removed, and until 
fuch vacancy fliould happen, a penfion upoix 
Ireland of l,500l. per annum. Thefe were 
not thought improper terms for the prefent 
times. " The uniformity of his general 
principles,'* . fays a writer of that time, " iu 
power and out of it, his warm attention to 
the intereft of the people in thpfe ticklilh 
affairs of Attorney-general, and Lord Chan- 
cellor, engage ones reverence and efteeni. 
But when we fee him giving up the great 
feal, and retiring in |Iie vigour of life and 
fame to his family and his farm, without 
faction or peeviih difcontent, we retun> 
thanks to heaven for giving us an example 
of fuch philofophy and'true wifdom^ in tljis 
jiarro\<^ a;id corrupted age.'* * 

Upon 
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Upon the fudden death of Mr. yorktf,» 
the great fekl was put into commifsion. The^ 
commifsioners were Sir S. Sniythe, Hon* 
Henry Bathurfl, and Sir R. Afton^ The 
decrees of the commifsioners were believed 
to be often framed by Lord Mansfield, par- 
ticularly that on the P^nfent eftate, in the 
cafe of the Earl of Chatham, which giving 
great diflatisfa6lion to the jjidges. Lord 
Mansfield, upon the appeal to the Houfe 
of Lords, propofed a quellion to the judges, 
worded in fuch a manner as to put the 
matter of doubt on a more intelligible and 
. equitable footing. Upon the judges anfwer, 
the commifsioners decree was reverfed ; 
and Lord Chatham obtained the eftate, ac- 
cording to the teftator*s intention* 

When the great feal had been in com- 
mifsion twelve months, it was given ta 
Judge Bathurft, who #as thereupon created 
Lord Apfley ; which occafioned Sir Fletcher 
Korton to fay, " That what the three could 
not do, was given to the moft incapable of 
tftiethree/^ 



In 
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In the year 1792, Mr. Fox brought ioto 
the Houfe of Commons a bill to. remove 
doubts refpe6ting the fun6lions of juries in 
cafes of libel. Lord Caniden gave to Ais 
bill his warmed and lincereft fuppprt. His 
Lordihip had to contend with the Lofd 
Chancellor (Lord Thurlow) Lord Bathurft, 
Lord Kenyon, &c. but the bill pafled. 
Thus Lord Camden had the happinefs to 
fee the rights of juries reftored, and tha 
fubtilty and fophiftry by which they had 
frequently been enfnarcd> totally exploded 
and done away. 

In one of the debates on this bill, (May 
21, 1792) the Marquis of Lanfdowne faid, 
** the law was daily flu6i:uating, and judges 
were changing their opinions." Lord 
Kenyon aiked his Lordihip what cafe he 
alluded to f To which the Marquis replied, 
^* it was to the cafe of a tenant in Norfolk, 
who had taken a leafe of an eftate, on a 
part of which there was a piece of furze ; 
and he had entered into a fpecial covenant, 
that if he plouglied up that furze, he was 
to pay an additional rent of five pounds per 

Vol. L D 4 agife* 



♦ 
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acre. (§ee the cafe in page 350.) He di4 
plough it up. Apd Lord Camden, when 
iqrd Chai^cellor, coi^deriiig that the 
^ploughing u|) the fuF^e had dope more goo4 
than h^rm to the eftate, decreed that it 
dught not to voi^ the leafed It cam^ up 
to the Houfe of Lords by appeal, and Lor(| 
Mansfield, then fitting on the ivoolfack, 
l^verfed the decree, Ayhidh^ Iflade L0ird Cai?^-» 
den very angry/ 



%> 
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CHAPTER XVt 

lATJE BAItL OF MABJCHMONf. 

Origin x)f the prefent Manner of printing the 
' Debates in Parliament. 

1 HERE IS not apy tjiing in the characSler 
of this ho]t>lfe^l^l^ that could entitle him to- 
any diftin6lion amojigft great nie% He pof- 
feffed fo*me 'qualities of a peculiar kind, 
which pr^di^ced confequ^nteis he never in- 
tended. To him the public ^^^re iMebtei 
for an interefting fpecies of information, 
which it was his ardent and anxious wifh 
to prevent: therefore there is no obligation 
due to his memory, for the benefit wliich 
fcis illiberallty produced. The fact and the 
eircumftances arc worthy of explanation, 
Ibeeaufe they form an epoch in the hiftory 
©f Great Brttaih. 

During the time of Mr/^ilkes's exile, 

(1764) he Correfponded with his friends in 

England, and to one of thefe he feht ^ 

P d 2 }eii 
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jeu d'efprit^ confifting of the following 
words : 

In the Pnefs, The Parallel; or the Two 
Johns Dukes of Bedford i John^ Regent of 
France^ and Johuy tJie Embajfador : with 
Letters and Anecdotes. 

Right tall he made htmfelf for /heWi 

liho' made full Jhort by God : 

And when all ether Dukes did ioWj 

Uis Duke did only nod. 

^ 5WIFT. 

To whiqji is added a Supplement^ which con-^ 
tinues the Story to the prefmt Time. 

The perfon to whom this jeu d'efprit was 
lent, caufed it to be printed in the London 
Evening-Poft. Next day, 1-ord March* 
inont complained of it in the Houfe 0(f 
Lords, ftating that it was a breach of prir 
vilege. The Printer was ordered to attend 
the Houfe, and was fined a hundred pounds, 
befides fees, which amounted to between 
tliirty and forty pounds more. 

' * * ' * 

Lord Marchmont was in the habit of 

frequently complaining to the Houfe of 

2^ . ^ Lordsk^ 
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Lords upon rery frivolous matters, which 
he called breaches of privilege. The Printer 
of the Gazetteer (Say) was brought upon 
his kaees before the Houfe, for only faying 
in his paper, that the thanks of the Houfe 
had been given to Sir Edward Hawke for 
his victory over Conflans in the month of 
November, 1159. 

He feduloufly examined the news-papers 
every day, with the ardour that a hawk 
prowls for prey. Whenever he found any 
Lord*s name printed in any paper, he im- 
mediately made a motion in the Horilfe 
againil the printer, for a breach of privilege. 
The ufual fine was one byndred pounds for 
each oflFence. This pra6tice went on for 
fome time. In one day he levied five hun- 
dred ^pounds. Two hundred pounds from 
one man, (Baldwin.) T|fc pra6tice, .at 
length, became alarming ; and. fome Menv- 
bcrs of the Houfe of Commons, particularly 
^r. Serjeant Hewitt, afterwards Lord lA^ 
ibrd and Chancellor of Ireland, began to 
entertain thoughts of making a motion ih 
Parliament upon it. The pradice and con- 

■d^(a 
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du<a of Lord Marchraont was becoming 
^equivalent to the Lords levying money. A« 
(bon as Lord Mansfield, who had been Lord 
Marchmont's coadjutor and idvifer m this 
bufinefs, was informed of Mr. Hewitt's de- 
sign, he flopped Lord Marchniont. But 
the perfon who had fmarted for Mr. Wilkes*^ 
jeu d'efprit, had not forgot the circum- 
llance, and as foon as opportunity occurred, 
the matter was treated with proper atten- 

In the ye^r 1771, fome detached and 
J»fe accounts of the proceedings of Parlia- 
ment, were printed in the pews-papers. 
Col. George Onflow; in the Houfe of Com- 
fiiions, complained of them as breaches of 
jprivilege. The printers were ordered to at^ 
tend the Houfe, which feveral of them did ; 
they begged j»rdon, and promifed not t« 
-offend again. But the Printer of the Lon- 
^n Evening^Poft, who was compiained ef 
witn the others, refufed to attend ; upoa 
whicl) he was ordered to be taken into ^uf- 
tody. As this was for^feen, it was preyi- 

oufly 
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oufly concerted with Mr. Wilkes, at this 
time an Alderman of London, that if the 
Meflenger of the Houfe of Commons at-r 
tiempted to take the pfrinter by force, the 
^inter was to charge hhn with, an afTault, 
and take him into cuftody ; for which pur- 
pofe a CQuftable was in waiting. The thing 
happened as it was forefeen. The Meflengef 
came, and infilled upon taking the printer 
^way. The conftable appeared, and took 
the Meflenger to the Manfion-houfe ; where 
Mr. Wilkes, the Lord May6r, (Crofby) and 
Mr. Alderman Oliver, wfere in readinefs. 
The' printer made his complaint of the 
MefTengcr having aflaulted him, and the 
Meflenger was on the point of being com-» 
piitted, when he was bailed by the Deputy 
Serjeant at Arms4 The Houfe of Commons 
afterwards fent the Lord Mayor, and Mr. 
Oliver to the Tower, where they received 
innumerable deputations from different bo- 
idles, with thanks for their cohd^6t• Mr.^ 
Wilkes they did not chufe to meddle 
with. 

Fjrpm the fpirit of the people fhewn at 

this 
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this time, Parliament faw that the prudent 
meafure was to give up the coriteft. 4^d 
from that time, the debates and proceed- 
ings of Parliament have been conftantly and 
regularly printed in the daily news-papers^ 
This circumftance gives to the hiftory of 
the age a very important advantage, derived 
from the peeviflmefs and petulence of Lord 
Marchmon^t 
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